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Abstract

The Constitution of the Kingdom of Thailand, B.E. 2560 (2017), Article 40,
recognizes the liberty to engage in an occupation, rendering any limitation on such freedom
impossible. However, the Constitution provides for exceptions, stating that restrictions on freedom
may be imposed through legal authority to maintain the security or economy of the country,
protect fair competition, prevent or eliminate barriers or monopoly, protect consumers,
regulate the engagement of occupation only to the extent of necessity, or for other public interest.
This reflects that Thailand has been influenced by modern liberal thinking, urging the state
to use its power to regulate economic activities to ensure businesses can enter a competitive
and fair market. This demand also includes transforming state-owned enterprises into private
companies and abolishing special privileges of private monopolies by transferring such authority
to regulatory organizations. Furthermore, properties of companies transformed from state-
owned enterprises, specifically the public services network, are required to provide opportunities
for other business entities to connect to the network efficiently and fairly. This concept is known
as the “Essential Facilities Doctrine”. This article examines this concept along with the public
economic law perspective, relevant Thai laws, and judgments of Administrative Courts of Thailand

related to essential facilities in the telecommunications industry.

Keywords : academic article, Essential Facilities Doctrine, neoliberalism, John Maynard Keynes,
Friedrich Hayek, constitutional law, administrative law, public economic law, competition law,
property law, right to property, liberty to engage in an occupation, freedom of competition,
services of general economic interest, public services network, interconnection, national broadcasting

and telecommunication commission, Administrative Court
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v o a A

IngeAsegRavhiikwiAnETdoylunisasugiagnasmauuaziide
Fonfedliidsnduunfiunumituunsnusdumaasugiaioundlodgniasusianguunse
wazidloansulanadedl 2 Auanag aanvugydeninensdAylunsninlianansanauauas
ANUABINITVOIUTEITULAMIEAWLBY dnunsalfInavinlinainlianusaneulandnisdiny

lpdnsalunseNsenyein “aanaumal” (Defaillance du marché) NSensaslisgidnundunum

1INBITY APUEIEANTLI YIRS TR o w1 wnsnusslunasugiaeg1amanidealile
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LUIAANIATEEAIE A NATUAYUNTWNSNUIINGATEFAT LAWN wiARYeIRe Wdunsa Laud

o

3 add 1 o a v oa 1Y) a v Y a
(John Maynard Keynes)” 71911 $giinditlunistuimdeunaziluiudeniarsygiavesuszme

aviBTiauay UM NSNS YERaTessy (interventionnisme) Igminluldegalugussauminuuleue

* TUsng 01tfuvt N3zUIues, “YENNQVINEINTUMAATEENT : UUMBsMASElunalATYgia
meledvsnavesamnmelsy,” MIasivinismaunases U7 26 atud 3, 2567, . 1 (5-11).

’ Sophie Nicinski, Droit public des affaires, 4° éd. : 2014, Paris : LGDJ, pp. 30-31; Aurélien
Baudu, Finances Publiques, 3 ed.: 2021, Paris : Dalloz, pp. 78-79; Jean — Paul Valette, Droit public économique,
3% ed. : 2015, Paris : Hachette Supérieur, p. 24; Eric Oliva, Finances Publiques, 3% ed. 2015, Paris : Sirey,

p. 17; Pierre Delvolvé, Droit public de 'économie, 2°ed. 2021, Paris : Dalloz.
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Nﬂ’]i@ﬁ’]ﬂ{]ﬁfiu’]ﬂLﬂEJ’ZIﬂ‘ULi@\ﬂu‘ﬂ’]ﬂLﬁi‘lﬁ;@ﬂ"ﬂLﬂu%’m%uu’]ﬂiug’m%%LUULﬂi’eNiJE]ﬁ’]ﬂQJfLUﬂ’ﬁLWﬁﬂLLGZN
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3&1\5
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@ 1 =3 a A a X < I & o = a L3
YosszinAnevasaInsdlan og1alsinig uinsanssaeiindudunindiuiudainganisal
AFalvimAnulugmesTe 1950 UWaenmssy 1960 wavgninmelagaiuauAnwuuas el

T ! 9 & °o ¥ w @ | = 5
(néoliberale) Tugamesse 1980 NlimudAgyfunsLUsuRgEEUBINIALONTSY

[

1.1.2 SgMAUAINIIMINLATEEAR

[y a

Tugramenssy 1970 Ssladsuunumauesdnaiandudiitunin

)
a Ql' [ ¥ = 1 a v a o w =1 [% 1 a a <
NIUATEINT LLV]‘IJ‘V]"\]%LIJ‘L!QLGULT/?NEJU@EJW\‘IIUEJ@G] UﬂQWQUﬂWﬂmiuq@u IWLLﬂ WInsy 81N
. . 6 ' Ay v v A 0§ Yy v )
(Friedrich Hayek) Miewedn Msnsgieadiluunsnuammamsegiaiivsgiosuniumsemesiulszann

Wudwunn nslinfedaymuiiansisae Jymnisyasaaessudu nsuennnudasznianisdes
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wazdayniunInuenungseidoung 9 Tussuusisnis Sgsluaiunsaneulandainudesns

kY

4 va ! A4 aa ! «wY Y 9 , . <X a a
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Usuunumvesiglumaasygianiiyeisendn “andiasteoulnd” (Neolibéralisme) Faitoin

'
14 = a

ge3gitnuniununiag LAswENEaA (moins d’Etat mieux d’Etat) wwiAnilisensoaldlvsy

aununsNUEIATEERANA AT UNUmMYRInIALNsulUA UM IInUS I sans s luwuvessy
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= ' v o a P a ' v &
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[ I
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* Didier Linotte et al., Droit public économique, 2001, Paris : Dalloz, p. 17, Eric Oliva,
op. cit, pp. 20-21; Jean - Paul Valette, op. cit., pp. 22-25.

> Fredéric Bricaud et al,, Finances Publiques, 3" ed. : 2017, Paris : Armand Colin, pp. 462-463;
et Jean - Paul Valette, op. cit., p. 32; Pierre Esplugas - Labatut, le Service public, 57 ¢éd. : 2023, Paris : Dalloz,

p. 2.
¢ Sophie Nicinski, op. cit,, pp. 34-35.
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v a (%

Y < WYY 0 . Elqy 9 (1A & 2
3gaaaguunuIman “gaan1” (fournisseur) udu “gauwanan” (régulateur) AUNUMEAIALY

v

{7 v o da o

faasuliAnnisudedufuszninsenvustraiuil’ firiflunumddgiatuayuuuiin
Aanad laun 1sn e usmes (Magaret Thatcher) WnensguunsvaUssmadingy Lsdas wswnu
(Ronald Reagan) wagloiiad 131 (Donald Trump) Usesnunbuivessummansgeumiilfaiuns
iioaneldanefduatafinisdens 1wy msfinw nsiane Usziudeny wagldvinnisuussy
$§§3a M9 (privatisation) dnazlufanisuszn i fne wasindnndn wudeaduanninglsy
Alesusemdnnisutsiunien1sén (le principe de concurrence) wl3luauS i dnseUssay
Lﬁﬁiﬂgﬁﬁ]&;k‘d A.A. 1957 (le Traité instituant la Communauté économique européenne de 1957
(TCEE)) v3oausdyy1nalsy a.a. 1957 (le Traité de Rome de 1957) Wagnann1nalngiu
(Marché unique 3® Grand marché intérieur) Laﬂ’ﬂUﬂamn‘aqii‘Ummmam A.A. 1986 (Acte unique
européen de 1986)° anelddvwasina1n UszmedSumaialduussusgiamaadudauun
ieansidtgasisasLasiiulszaniamnisuiaduresenvulunatn laglanizeg1ads
MsUIMsassefiilasnededzasdoutueniasmneeanainmsliuinig Welemdlienyu
iihddassngldetnaad uazadesiosdnsiiuguaiianududass easeseinsedalalman
nmaynunlaeenyu lneesrnsiiuguatziianuduesinsdassynaneses (autorités administratives
indépendantes (AAN) UsanMsinsnussiumimadiewesheuimaiioanunumilunaasygia

) 1 v a 9
VBINIATZBYNLLNIY

1.2 MANNITEIAYVDINMINEUNIVUNNLATEFND

WANNISVDINUABUMITUNIATEgAaTIdAye19asUidu 4 wannis Teun

(1) wannssudviavisedvslunindau ) Wsnmlumaesegia 3) nanngurunevinluniusuldmaasugia
1Y) o A i a 10 1 a | A Y o & o w
uay () ndnmsiluniinasewasegia oglsna ludwiinerdesiuunanutionadidavauwn

L A -

YIN15ANEWANIL IUFDINANN1TUTN TaenunTugiuy 1.2.1 ndnnssuansvseanslunsndau

wazaudl 1.2.2 vand@inmlunaasegia nelisuazidendsiolull

! Sophie Nicinski, op. cit., pp. 34-35; Pierre Delvolvé, op. cit., p. 268; Didier Linotte et al,
op. cit., pp. 25-26; Aurélien Baudu, op. cit., p. 100.

’ Jean - Luc Albert, Finances Publiques, 11° ed. : 2019, Paris : Dalloz, p. 73; Didier Linotte
et al, op. cit, pp. 57-58; Pierre Bauby, Service public, 2° éd. 2016, Paris : La Documentation francaise,
pp. 143-144.

? Jean - Paul Valette, op. cit., p. 73; Jean - Philippe Colson et al., Droit Public Economique,
6 éd.: 2012, Paris : LGDJ, pp. 340-344; Didier Linotte et al, op. cit, p. 27, Etienne Petit, Les indispensables
du droit public économique, 2019, Paris : Ellipses, p. 83.

a

10 & ae & Y a a
bBB13Y BITUA, VANNHUNUIYUAIYUNIWATBINT, 2566, NIWNNA aiyﬁyfuu, U. 68.
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1 [J a

a o A v fa A a ) a v A
WU AITARLETRINTLEUNS NI UNTENIN1TVR LN TUIR asiunl 16 Uns1AL A.A. 1982
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o A v s 13 o aa E a ) v o o A
WagIun 11 NUATNUD A.A. 1982 WagA1Iul EJLi’eNﬂ’]iLLUiE‘Uﬂ%ﬂW?UENﬁ;ﬂ: A3IUN 25 UagIun

a 14 o U o0 aa o U gj aa v
26 dOUIGU A.A. 1986 a1uanu T,maﬂnmamaaﬂmzmmmsagaamg@mﬁam@maaﬁqﬂ
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warldsunissusesinssudvsvsedvsluninddutuluansilinneseiusgsssuyey

¥

winssuansvsednslunindduazlasunsiusewaslasunsauases

[

LludAdsenirdnsuyvevusasnaiiios a.a. 1789 uazeudnynglsuiiniednsuyvesy 5Iuis

q 9

9 L 4 a

ATadevoInuenaIn1ssgssuyaHTuaa widaglunssudnsniednslunindaulilydns

Ex v Y
'3 I3

‘:4' A ay v a v fa £ .. TN Y] PN |
NagazdinilliuazlnudnAaans (un droit inviolable et sacré) AagumanmsmaeysInglugaa
ava | 1 o a a s = ! A a ¥ < a
YRINSUY IRelSuea HurUseneavsywetuLazNaied A, 1789 Bnsialy Weniansandalians
TutlagUunuin Tnguunedruauuiniinsdulddedvuazdsnaidunisdidndndiasaan
Tunslinswdaumesdludmesnssu@vs wu ngrneiades ngrnandeins visengrnedwindey

manunniulivdnnssudvsvsednsluningduienndlidvsnaasdindliuasdeudnadnsiieun

" gswa dilnawatl, “‘mé’ﬂmiﬁugmsuamgwmawwumqmwgﬁasuaqsl%"ama,” N3EnsRFans
WAANSUsTIUAERS U7 24 aTui a4, 2537, 4. 812 (813).

* Matthieu Thaury, Lecons de Droit public des activités économiques, 2011, Paris : ellipses,
pp. 20-21; Frédeéric Colin, Droit public économiques, 6° éd. : 2017, Paris : Gualino, pp. 161-162; Jean - Philippe
Colson et al., op. cit., pp. 122-123.

? CC, déc. n° 81-132 DC du 16 janvier 1982; CC, déc. n° 82-139 DC du 11 février 1982.

" ¢C, déc. n° 86-207 DC du 25 - 26 juin 1986.

" Jean - Paul Valette, op. cit., pp. 55-56; Etienne Petit, op. cit., p. 25; L’gﬁ]aﬁé 5\17\]3‘136,

NUAI 13995597 10, U. 68-69.
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P TeLasANIUNINATEALNNTUT FIU7 1.2.2.1 L@TAINNNNITATLATAAAINNTTY

AUT 1.2.2.2 @30 nlunsusenaunns wazaauil 1.2.2.3 @ n nluniswaety

16 & ae & a v ¥ a >~
299138 B3TUR, dWUAT LWBTTON 10, W. 72-74.

—

17 as a ¢ o ¢ 1 o wa o v
Ejﬁi ﬁ]ﬂum&], NANNITUATNLNUNUVNNIZIITULYLYANTTUUITUNNNITAT W.A. 2542, 2555,
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18 N6 a a I ¥ A /
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1.2.2.1 @E3AINNNITAILAZYAFINNTTH
LSAINNIINTTAILAZ AN TTY (liberté du commerce
et de Uindustrie) fivsgifeiunuiiasnnifunannsiiatulugisnsug inusauea a.e. 1789
neufimaunasesganaziinuuaziusetlunairon @ mmunsiuaranamnssudunanns
MmAnInUTUNMUsEIAmans nanfe NMsUfiRdswaa Wel a.a. 1789 laendnszuuanans
NRMIAMALUIFNNTINANTEUURNIYULAUIEUAENITHNUINDITNAN 9 DT 1nmensan
wazgeavnssuazlilasunssusediluiussnedvsuyweruasnaien a.e. 1789 uinldsunisiuses
1Y) Y] ; y v v 19
LiluSgnquindaansa (décret d’Allarde) Ielasnnnensewazenamnssdlud a.e. 1791
v v . P = 4 o a a a o a
ldnwandt “uprannAuiiieEnniisgdseneunsvisesiuianssuveindnynussnn Aaunssy
viserdiile UL IMINzEN wasnsuANseIMsTemy Inglidewesuluauand miunsiu
= i o 1 520 ] ya A e = v
umsarwmthanmbeala”” waglunawenladnstuduisaiammemseuazgnainnssy
v v wa ' . 21 ) Yo 1%
TusgUnyalAae vuUedig (Le Chapelier) A.a. 17917 uazenaunasasgegavensuaalasusesly
a5 a v . A o 22 1+ A Y Y 23 W 9 '
TupRlaRan (Daudignac) el a.e. 19517 Inflaauzlundnnguunendld” windnnisiingin
galdlasunisiusedhilusgsssuynyarednualdnyivielaeAIladuvesnnenain1ssesssuyey
i 24
TLERNIE
s mvInmsAuazanamnssulundnnisddgyvesnsaniuy
AANTTUATUNMBUNIUATYFAY UaraninTakenaantaviateyseam wu eEnmlunisuseneuividn
s nmilunsudedu anlunisnens wSamlumsvidyen Teeenmmnianisan wargnanvngsy
! o Yy Yy Ao o &25
Usznmeng o mudieg ey Idnvasanig dall
(1) @EAINNNIIYITN

@ININlUNI5USENBUATITN u1ede @sn nlunisian

ssiufnssumddv@nynianssy sawdan1su3msdnnisianssumani

* Jean - Yves Chérot, Droit pubic économique, 2° éd. : 2007, Paris : Economica, pp. 54-57.

* awa T lnawan, “‘mé’ﬂmiﬁugmsuamgwmawwumqmwgﬁwam%’ama,” N3EnsRFans
WAANSUsTIUAERS U7 24 aTui 3, 2537, U. 583 (587-588).

* Frederic Colin, op. cit., p. 150.

# CE, Ass., 22 juin 1951 Daudignac.

% Jean - Yves Chérot, op. cit., pp. 70-71; Matthieu Thaury, op. cit., pp. 25-26; ﬂqwﬂj FEUUN,
“pannrsudesdune’ : Tulfmadvnsngurineumeumaasesia,” lu wueenldlning sauunanudvinig
éﬁuﬂg‘mmsJLﬁaﬂuiamai’uﬂé’wi’mﬁmﬂﬁ 60 U9IFNANT1A15E A3.I¥Y LAY, U. 128-130.

* Jean - Paul Valette, op. cit., pp. 57-58.

v

25 X ¢ a a I3 1% a /
\09915¢ DIAYNA, 979UF7 19995597 10, W. T7-78.
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Einnlun1susenaunis (a liberté d’entreprendre) ilaUaya)
PamuiumednualdnusludUssmedvBuy vevuwaznadion ae. 1789 ualdsumsiusadaeanznanms
S ansEmydnad nwiuguivenghute 4 ves iy seuaewadior e . 17897
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v

* \Fo0r3d Beavila, 87uda (Feos507 10, u. 82-83.
?" ttienne Petit, op. cit., p. 16.
% €C, déc. n° 81-132 DC du 16 janvier 1982.
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Abstract

The Drei-Stufen-Theorie (Three-Level Theory) is a legal doctrine used to evaluate
the constitutionality of measures restricting the freedom of occupation (Berufsfreiheit)
under Article 12 of Germany’s Basic Law (Grundgesetz — GG). Developed by the Federal
Constitutional Court in the 1958 Pharmacy Case (Apotheken-Urteil), the theory categorizes
restrictions based on their degree of interference : (1) Regulations on occupational practice
(Berufsaustibungsregelungen), such as working hours or hygiene standards; (2) Subjective
admission requirements (subjektive Zulassungsvoraussetzungen), like qualifications or licenses;
and (3) Objective admission requirements (objective Zulassungsvoraussetzungen), such as setting
a limit on the number of practitioners in certain areas, or restrictions that depend on external
factors beyond the control of the individual whose freedom is being restricted. These restrictions
must pass a necessity and proportionality test to ensure they serve publicinterests and do not overly
limit rights.

This article explains the concept of the liberty to engage in an occupation
and the liberty to engage in an enterprise within the Thai legal system. It also compiles decisions
of the Supreme Administrative Court concerning restrictions on this freedom and categorizes
the relevant issues to clarify the court’s reasoning. In addition, the article introduces and analyzes
Germany’s Three-Level Theory, discussing how it can guide Thai administrative court judgments

and improve the assessment of restrictions on freedom of occupation and business.

Keywords : Liberty to Engage in an Occupation, Constitution, Common Interest, Proportionality Principle,

German Law
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3. NQufaUTEAU (Drei-Stufen-Theorie) ANUSTUUNYUUBLIDTIY

3.1 ANUNNYVDINO U HIUTEAU
yqufanuseu (Drei-Stufen-Theorie) iumdninasifimasgsssuyauvisansius
asaisgwosil (Bundesverfassungsgericht — BerfG) Amuntuitofiansaneuteuiesgsssney
YoamssinEEnwmsendn’” Berufsfreineit) AusnAg 12 mamgwmaﬁugm (Grundgesetz - GG)
Tnonguddldutsnisdrdaaiammisendnesndu 3 sedu aruauguuseanisinia

VIBNITUNINUBAUET NN Tngudagseauiiinaein1siasanAL Yo UMETEeT s kAN Y

3.2 Mnvamgufaussiu
N uanusEaUle SUNMSRINAINAANINYIMa S5 T TUY TS AN515045T
w7 1 BVR 596/56 asiuil 11 Nquieu A.A. 1958 (w.A. 2501) (BVerfG, Urteil vom 11.06.1958 -
1 BVR 596/56) Suiluiiinlaeiinluin “Arfimnwafdumneen” (Apotheken-Urtell) Saduniiansan

a

A3DIRRAUATEI ey TS UNEENTIWMRNETT NUTTIT00UIRAISHIS U8 LNEUGEN

[

wagldudadidadugnssaliiiuin msdindauiuneerdnanliiunsanfinaszdify
YBIMIAUATONAT NV TNANRANAT) 12 Yosngyeneiiugiy mssdumsmuaumsUsznouodn
(Berufsaustibung) NMelunsauVBINYMINY WAMASTETTNYLUsanTUSas s TwesuiIddedn
e 12 vesngvaneiiug i llduennsduesena nlumaUssnevendneenaniai nmlunsdeno i
ogetaau @i nmiiansssianisosldsunmsinnsansufuiessdunsdunsesiiseiu™
LAENITIANTIUIUTIUVILEIRINAIEINANTENUABNITIEONE1TN (Berufswahl) VoagToende

AauNITIINATILINTINIBEIRINa 1T gNRA TN TuguensTiaETamlunisidena1n

P o w o a v | o w ~ =~ o a a \ &
FuJun1591inlusEAUNILINNIINITINNAES ANIUNISUSENDUDTN felisvazidensa Ul

3.2.1 Yaifivaseusiend
FFeadundunsladuiiomesulueygadeiumeen usid3esiana
gnufjeslaesgunaumisnineleuesluldsu (Regierung von Oberbayem) muAdaaeiuf 29 ngednen
A.A. 1956 (1A, 2499) FaeFEBLAANLLNAT 3 253AVT WisTTTYdRvewassluB fuindeRans

Wndunssu (bayerischen Gesetzes Uber das Apothekenwesen) aatuil 16 1qugy A.A. 1952

? \losanszvunguineisesiuldfosd “latnimmisondne lnemingsauds “l@3aim
Tunisuseneuians” dae Thdeiladlddesd “ladnmmisendn” Tnevuneds w@3nmlunisusenevendn
waziasanlunisusznevions sniulunsdifivsunsanddiiiivegiedaauindunisnandaaniziadam
Tunsusenevo@nmitiu

** Thomas Weiler, “Die ,,Drei Stufen Theorie® in der Berufsfreiheit aus Art. 12 GG” (OR — Webinar,

juracademy.de), S. 2.
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> BVerfG, Urteil vom 11.06.1958 - 1 BVR 596/56, Rn. 3-4.

% BVerfG, Urteil vom 11.06.1958 - 1 BvR 596/56, Rn. 6-10.
>’ BVerfG, Urteil vom 11.06.1958 - 1 BVR 596/56, Rn. 11-14.
* BVerfG, Urteil vom 11.06.1958 - 1 BVR 596/56, Rn. 15-16.
> BVerfG, Urteil vom 11.06.1958 - 1 BvR 596/56, Rn. 17.

* BVerfG, Urteil vom 11.06.1958 - 1 BVR 596/56, Rn. T8.
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[ = (% 1 < [ 3 P 14 a Ady
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v
o w =

(Grundrechtsschutz) Tunsalil 3rmiiesnsUesiuldliidtemmuamangnunendnsiesgossuysy

\ ° vy N A Y Ad o a . Mo 1 61
W MUl Usyneuendnilansevtfnvniuaums (Ubermapis belastend) waglalladnaau
. 62
(nicht zumutbar)
druaSnmlunisidenan@n (Freiheit der Berufswahl) azgninrialalany
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a [ ' . A o a . N
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* el ddnan (Zumutbarkeit) Tufitiiamnuvneudeatuanalddndulungranseguay
(Verhiltnismapigkeit im engeren Sinne) amuaneulsid@naan in Alexandra Bormann, Der Schutz der Berufsfreineit
im deutschen Verfassungsrecht und im europdischen Gemeinschaftsrecht : eine rechtsvergleichende Studie,
(Schriften zum Européischen Recht; Bd. 82), 2002, Berlin : Duncker und Humblot, S. 88.

* BVerfG, Urteil vom 11.06.1958 - 1 BVR 596/56, Rn. 83, 85.

© Timothy Moss et al.,, “Zum Verhaltnis von Gemeinschaftsgltern und Gemeinwohl :
Uberlegungen aus raumwissenschaftlicher Perspektive” (Working Paper, No. 39, Leibniz-Institut fir Regionalentwicklung
und Strukturplanung (IRS), Erkner, 2007), S. 22.

* fidedanerin enaldrin “Adrdaydufivens” (besonders wichtig) itevinedis Uselewtiansisnie
fifosduasadlunsdimsdiinainmlumadenordnimuslags

% BVerfG, Urteil vom 11.06.1958 - 1 BVR 596/56, Rn. 83.

* fidedannin enaldirin “fidndeyesnaiie” (Uberragend wichtio) Wlevinedia Usslemiansisas
fifosduasadlunsdimsdiinainmlumadenordniedeulandadunsueniiniy

o BVerfG, Urteil vom 11.06.1958 - 1 BvR 596/56, Rn. 86-88.
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Tmeanmsndunssu 3einneigesTuyg (verfassungswidrig) LagRpenLinaou
ATININEIAATEE TSI AEMTUSANE ST TwesUTN 1 BVR 596/56
aeiudl 11 Gquiew a.f. 1958 (w.e. 2501) F9bAIIMANNITUINITIAAETAINNI901TN
FUIASY 12 355AnTe YesngrineiugIu edewdunisidy “seav” IUsznoussmsdiaEEnm
Tunsusznouandn uaznmsiiaesanlunmsidenardnlaeddeulvantadeduyrnawaziouls
) a ' a v o .\ /0 v o ) a a
naduneuen neisend ngulseautu (Stufentheorie) -~ wagldiluiumsdmiunisiiansaned
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ldnguidenanludnwusniininunsinsatdsgacusidinsgaieluaisedrdyauietagdu
lnefiA13 19 Aasgs s suYyweaniusans 1 Tasgieasuiln 1 Bvl 44/55 aeuil 17 nsnginy

71l = o = Y a o o 1 1
A.A. 1961 (w.A. 2504) Fegflesadlurnaunasedlafleniinaauddslioanluaygyineniiu

** BVerfG, Urteil vom 11.06.1958 - 1 BVR 596/56, Rn. 89.

* BVerfG, Urteil vomn 11.06.1958 - 1 BVR 596/56, Rn. 180.

" Alexandra Borrmann, Der Schutz der Berufsfreiheit im deutschen Verfassungsrecht und
im europaischen Gemeinschaftsrecht : eine rechtsvergleichende Studie, (Schriften zum Européischen Recht;
Bd. 82), 2002, Berlin : Duncker und Humblot, S. 83.

" Handwerksordnung-Beschluf (BVerfG, 17.07.1961 - 1 BvL 44/55).
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Rn. 929 in Alexandra Borrmann, Der Schutz der Berufsfreiheit im deutschen Verfassungsrecht und im européischen
Gemeinschaftsrecht : eine rechtsvergleichende Studie, (Schriften zum Européischen Recht; Bd. 82), 2002,
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S. 2.

8 Klaus Ferdinand Garditz, “§ 10 Berufsfreiheit” (Vorlesung Staatsrecht Il — Grundrechte),
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& Thomas Weiler, “Die ,Drei Stufen Theorie® in der Berufsfreiheit aus Art. 12 GG” (OR — Webinar,
juracademy.de), S. 5; Klaus Ferdinand Gérditz, “§ 10 Berufsfreiheit” (Vorlesung Staatsrecht Il - Grundrechte), S. 2;
Technische Universitat Dresden, Art. 12 GG und Art. 14 GG - Uberblick und Prifungsschema, Technische

Universitat Dresden, internes Lehrmaterial, o. J,, S. 3.
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Abstract

The General Data Protection Regulation (“GDPR”) of the European Union establishes
a framework for private enforcement, allowing data subjects to seek civil remedies for the damage
suffered as a result of an infringement of the GDPR from the data controller or processor.
This article aims to comparatively analyze the mechanisms for exercising the right to compensation
under Thailand's Personal Data Protection Act B.E. 2562 (2019) (“PDPA”) and the GDPR,
which has been in force earlier and features more developed jurisprudence on various key issues,
in order to develop a systematic understanding of the remedial mechanisms available to individuals
for ensuring their data protection rights. The article explores the essential aspects of civil liability
provisions under Thailand’s PDPA in comparison with the GDPR, including elements of liability,
the burden of proof, defenses to liability, and the nature of recoverable losses. Particular
emphasis is placed on the significant divergence between the two regimes concerning
the recognition of compensable damage. While the GDPR explicitly allows for compensation
for both material and non-material harm—including the fear of potential misuse of personal data
resulting from data breaches—Thailand’s PDPA does not explicitly address non-material damages.
In practice, this may place a considerable burden on data subjects, who must then prove
quantifiable financial loss in order to claim compensation. Such a limitation may undermine
the effectiveness of data protection enforcement in Thailand. Accordingly, the article recommmends
legal reform and a re-evaluation of the interpretation of non-material damage within the Thai
legal system—particularly in the context of personal data protection—to ensure the effective

and comprehensive safeguarding of data subjects’ rights.

Keywords : data subject, data breach, non-material damages, punitive damages, tort, GDPR,

General Data Protection Regulation, Personal Data Protection Act B.E. 2562 (2019)
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00031-1 \ile 2 AsvnAn 2567.

> Graham Greenleaf, “The Philippines and Thailand—ASEAN’s Incomplete Comprehensive Laws,”
in Asian Data Privacy Laws : Trades and Human Rights perspectives, (Oxford University Press, 2014), p. 358,
[Online], retrieved from https://doi.org/10.1093/acprof:050/9780199679669.003.0012 dle 2 Aomay 2567.

! SpsTanynuienveandnsing wisdnsy 2560

WA 32 “yanadenilaviluniiiuegaiui iiesien Faides uazasounss

msnsshsudumsasdavienssnusieaniueayananuassanils vienshdeyasymama
llduselemilaialunle 9 vensevindle viusslageres e sunigy w"’o‘mw’mgwmsfﬁhﬁﬁ?m7/’75/@;1//’717@"741‘“714
ioUsslgvimmay”

5 v way v !
Wiziwu@,@,mquﬂiawagamuqﬂﬂa W.A. 2562

2
va o

w31 6 “lunwszsrvleyaai

787 787

o a

“dravpudayasauypera” nuenIua yanavsediunnadelsnuaniiisedulaieasy
nsiusIvsa 15 niailamedoyaduynna
78° 78"
* wazsvysfaduasesdeyadauyana w.a. 2562

£
o o

wns 6 “lunwses vy

289 259
(@nontindaly)



104 @ 1158715391N15ANAUNATY U7 25 atuft 3 (Tuensu-suneu) 2568

U

= Y] v ! o a v a ¥ | 58
PRNTTYIN f JIUBUTBUNIYNS HNY A‘LUﬂqiﬂqLUUﬂqiLﬁ‘UquiqﬂJ IGU W%@L‘U@LNEJ Gﬂagaﬂﬂuuﬂﬂa

o9
[
va v 1

WoNINY W51 URyelARINaIiuatadin NanNaeLasuInIgIUNIsSNYIANTLANaaAs e

>

lunsiiusnwdeyadiuyaraiiolalonalindvesdeyadiuynnaldadnsludnvazee 9 14

a a al v Gl o ¥ ¥ dl ! L% dl ¥ ¥ 1 9}9
919 dnslunmsveliaunsevilidudeyaiiliausassusyaraidudvesoyadiuynnals

[ 1

a a Yo Y =2 a LY ! G Y 10 %
ﬁV]ﬁI‘HﬂW{L(ﬂi‘ULL’NQQi’]EJaZLaﬁlﬂﬂ'ﬁﬁ]@LﬁUGUE]EJUaﬂ']uuﬂﬂaﬂBUﬁﬁaﬂmgﬁ]ﬂLﬁU Dudu

va o 1%

il n1siinguuneUygRsusewazAuasesdnsusznislald anslunislasu

o q

mMsdegnangunidnsanandeuniuume sudulumumdnnguunemluilasuniseeusy

o o e o, . . . 1 X
Tusgauainainin “ubi jus, ibi remedium” (Where there is a right, there is a remedy) 19U

va ¥ ¥

nUsnnInTnsERuldufTRMuns 1l aRAuATEIlaNAAILUARE W.A. 2562 13aUTENA
o U 9

DA |

(%

MeenemuailunsyvdyalAnanan uwaemsd Rudulaneliiierndemeuniivesieyad uyaes

(#991NLT9055071 6)
“Huszananatoysdniyars” ingRn ueravieliypRadaLlumsdeatumsiusiusa
1% 3olawedoyaaymaanmadieluuvesimuaudoyadauyaas il yanavselfyaaadesuiuns
aananluidugaivaudayasiuynna
787 787"

7 fa v o aa ¢ ¢ a Y a va
? AUYIIYNHNUIYLATNITNAIUT AUSUAAIEART ﬂwqaﬂﬂﬁmﬂﬂq'ﬂﬂﬁﬂaﬂ, LLUQUQUW

A4
\RenfunsAunsestoyadiuyana (Thailand Data Protection Guidelines 3.0), 1. 65-94, [saulail, 1i1fs9n
https://www.law.chula.ac.th/wp-content/uploads/2020/12/TDPG3.0-C5-20201208.pdf e 18 Aama 2567;
ASAUTIUTIN ML MIWeLNg LLazm'ﬁLﬁU%’ﬂm%'a;ga?haaLf]umiﬂizmawasﬁaaﬂaﬁy’u %Lﬁm%uasmgné’aqlﬁ
lafigu (basis) viawnalunisUszananatoyaiiy 4 Inedaunudeyaduyanarsdosssygulunsussnana

U < v

Tldgulagunilsnngiuiinguanedmun 917 gruanubugon giudyg wiesiunisiavesds iudu
wdudsgulunisuszananaliidvesdoyadiuyanansuiiosniunistudeyatu q delumudasidn
Aumnensfurosusiargiu
® wazsvysfAduasesdeyadauyana w.a. 2562

was 6 “lunsysrogid

“Soyasyana” mnena Soyaieruyanadeilbizunsassydyanaulalimess
wsen ool uglisudedeyavesaunnssulaeianiy

78 YN

wva v 1%

? 11 33 wimszsvlydRduasesdeyadiuyana . 2562

a1 23 wagans 25 (1) wisnseswlyjanuasesdayadiuynna w.e. 2562

" Gabriela Zanfir-Fortuna, “Article 82. Right to compensation and liability,” in Christopher Kuner,
Lee A. Bygrave and Christopher Docksey (eds), The EU General Data Protection Regulation (GDPR) : A Commentary,
(Online edn, Oxford Academic, 2020), p. 1162, [Online], retrieved from https://doi.org/10.1093/0s0/9780198

826491.003.0128 Lil8 20 AwnAx 2567.



@ 1158193VIN15FNAUNATEY Tt 25 atudt 3 (Fueneu-Sunew) 2568 105

Wewayaduyanad aulldvs S ensesedevne (Right to compensation) Tud nuausvesddulvamawn

wva ¥ ¥

mﬂmiazLﬁmﬁﬁayjamuqﬂﬂammmmw 77 Lagung 78 Lmessswﬁzyagmﬂmsawazﬂadauuﬂﬂa

q

wt. 2562 1 SrvradeninsaldavoaSeumstHutu Giaﬂﬁuzﬂiimms@ﬁmm@mmwsziwﬁ’mcﬁa
finann” Fsenatilugniseendidsadlnyuiunisunases (Administrative fines) fugaluay
Toyadnynrauaziusznanatoyadiuyanalusasmuiingunoiivun

agslsfinny wilumamgefuasaudiunnguune Wivesteyadiuunnailans
faglisuanuduasedliliinaidoyaduyaraluldlneunmngrumngvaneviomsuasselo

Inglveunnteyaaduyaranineiummmiaes el itwiy uwilunefus deaiaweteyaduyana

& LY = [ [ ¥ =] Y [ = 14
i’ﬂﬂa (Data Breach) aumaammﬂmiﬁ]mﬂwamamuuﬂﬂaiuummmumﬂaa@mmewa

Y

Wveslayadinyrnadamsiuinufeiunsdlideyadiuynnasiinawaziiuiiauldsunansenu

o | 15 ' v | a d A a ao v o v
PNNIAFINAT ~ 81NN NMIEendasadulrumaiuiiadeiennsasdindnsuullmuadududou

'
1 o

sIzNaLianIsazlinanunideyadiuynnaialvaiu lnsaninudqlieraiuainudsnie

RV

MugusssunaninsaUssduvesnuniluinuduadumaunildudesiumsaadiamsmenin

v
v & Y

dnvinduniseandenisseydigaessuinluviudl Jsdndunazdedinisasvaiuiisssesiaan

Y ITIaesleya YeunveINsTIlvaueieya WrMmNTULTBINANTENUNII e ayad 1wy ARA
Yy = d‘ a

lasuieusznaumstiuilesnd

datuudaznailadndnslunislasuanuduasesdudayadiuyanalasy

a

nssusedbiegntaudsluszuungunelne wilieraufiaslain nszuiunisieneinsasidndns

AanadanuausiimieegaunluneU ol Felidsziaufiaasatunnisfineiieuides

%

NIAUANHIINUTEMADY 9 LNBARNTD9I19ANULANAITENINUNTRYQRvBINg Mg (Law in book)

= 4

FumstinguanelUufus (Law in action) Baudneutiazdaliusngininisiesnfasiiinainivg

Joyadiuunnadedanulneniisnuvessgiivademaunases uinlilnaiiufiszainnisaldn

wa v

12 | o v |
HUINTT 73 WAINTLINY YARUATDIVBUAFIUYAAE W.A. 2562
1

va v v

® 1051 82 Hawmsn 90 Lwiﬁwwswﬁmggmmsawa;ﬂad’suqﬂﬂa W.A. 2562

* §eena - atfuidin | Mameiinisal JB aziae-in ‘YesaqnAn’ 51 Aeulauusu 7 81w fim ‘sl PDPA’,
d11in9199a51 [poulatl], 28 dwinAu 2567, 19109910 https://www.isranews.org/article/isranews-scoop/
131265-PDPC-JIB-PDPA-law-report.html o 30 Famnau 2567.

¥ faeeina : fjasiag an. 301 nnm. aeuteyarainsan 23,000 Te wiudleanTwmiluaiseudene,

dann1seeulall [peulatl, 12 fguiew 2567, Wil n httpsy/mgronline.com/politics/detail/9670000050465

dle 30 Aevnau 2567.



106 @ 1158715391N15ANAUNATY U7 25 atuft 3 (Tuensu-suneu) 2568

ARludnvaeaind1ne19fugaalnasedlusuiandulng Wesnluraeiusingsieauyin
a Y v | = o 1 v o v «16
Aefumedeyadiuyanatadanulaemienuresszivaudilunatensed

o e 1 a ¢ = o a A A gva ada o I a
UMY 'Uu‘ﬂﬂlql B! Lﬂi']ﬁ/]{j UM aqﬂﬂiqﬂQIUﬂqiﬂqLUUﬂﬂ LW aslflfﬁﬂ/]ﬁ LIENIDIA NG

wva ¥ [

LIPS 77 Wagsesn 78 wimnsgswUnyajinunsestayadiuyuana wa. 2562 :inmsideyadiuyana

v 9

Flva lngsfnwiiisufssuntyainguunsuaznsdldnwnusinglunquussmaannnglsy

Feagn1elaveduvestadedy GDPR FeivunuinsgiunsAuasestayadiuyananidning
U | % ¥ 1 ! L% o L2 17 v 4
Aansensnguineduasesdoyadiuyanaveslsemalngedeiiioddy - unauadull

nandmannguinguazwiAldadevesusemalunguannmglsuinnigAnnuulan s

[
va v 14

U | ¥ v v ¥ U =2 el =) o v !
NN UTDUIAU GDPR ‘Wﬁ’e)lﬁ/lﬂﬂﬂ‘l?}’lLﬂiEJ‘UL‘VlEJ‘Uﬂ‘U‘WiBi’]sU‘U@m@ﬂuﬂi@ﬂ%@iﬂﬁﬁ’)uuﬂﬂa

A

v Y] va 1 Y o

WA, 2562 logtafnwniiasieiszAsounquilioninsisansydfnvesun Ui idimennusuin

N9UNIMUTaUIAU GDPR vesannnglsy geaznaneanuilesiuifeinussuungvung

'
wa | Y U a v a LY

wisanameglsy undydAdnmeanusuianiawisvesteodedu GDPR wazwuiAIladuidfy

o o

[ va 1 v

NeIRuUNUyelAinaienuTuRANILiIn1uTaUeAU GDPR 9adaun1nglsy antuasfnw

o

L% 19 v

ansvddyuesundyaRdiennusuranwidunse sl Rduasesioyaduuana w.e. 2562
= a [ ¥ v v d‘ d' ¥ aa | a 3 U a 1

WieulAsiuteUsAU GDPR MAeaUe9lusiAnig 9 819 94AUTTNABUVBIAIIUTURNANIILLNS
LazA15ENIIRgIN wRneniuAuSuRANIINe Snvazresanudemeiiduanudenie

Raunsasenlrvawetdalenls (recoverable loss) WuAuY

2. d1szdnAyvaIuNUyaiidnfiieausuRanIaunenadaUsAu GDPR vasauaInglsy

2.1 anandesduiileafussuunguaneuisanninglsy
Tnevdnudn metesdulinguanessiuanamglsduindseg uumdnnisiivsng
Tuaus ”@,ﬂgﬂd@&gﬂawquisﬂ (Treaty on the European Union) 11a51 4 (3) finandnliuseine
aundnannmglsuiiiusnsdiagdosmersuegaganinuaiunsalunislddedunguune
sefuamnmglsluussmaveslifidulusgsgndesuaniduennm” wazrnagfsssuuvisannnelsy

(the Court of Justice of the European Union %38 CJEU) agiignunanuaudaanedsanninglsy

g7 waziinGeunuiguna i | deyadaudavan nduled . Tuasiou wiufisandw
WlUsiozan, uRvuesulal [peulat], 8 nsngAu 2567, |W1H9an hitpsy/Aww.matichon.coth/local/inews 4668790
\dle 30 AwnAs 2567

' Graham Greenleaf, op. cit. 3, p. 358.

*® Johana Chamberlain and Jane Reichel, “The Relationship between Damages and Administrative
Fines in the EU General Data Protection Regulation,” Mississippi Law Journal Vol. 89 Issue 4, 2020, p. 667
(670).
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11951 19 Tumsinnuundyafvaiansanafninestesiumstaduldngruneseauanninglsy
d' ! v v 14 LY ! a :J’ ) 1 v
\ensavaeuitnsiaduldngmneseauannnglsluusasUsswmeanndniu Wuldegregnees
el
219n8131A31 AN e IMIENIALATERY ALY ARATUES YL YR58
Welfguiunguinesiudy 9 vesannmglsy iesndederuimendnnislunisdunses
Toyadiuyanavoanaiiosanninglsy nie GDPR ilunguuneszavanainglsuniinayniu
Ussinaaindnavinnglsulnenss (direct effect) nanafie ngvangludnuaizdoUsdu (Regulation) Wi
IS v v a v A 1o v IS
fnadsduldlussvunguunsvesUsemaaniBnanaineglsuviuilaglidnd esdin1snsingvune
i o & 19 v Y o v v v a |
MeluresiasUsemanTeasudnese dawaliinng 82 vesdeUsdu GDPR 1AL SURAN WY
Yo3dAIUANNTaNUSTNIaRatayaseadsmeliinduyraaladudunasinnisussaiana
lngazlinunsguinmunludedsfudeniinaldderuluynUssmeaaundnanainglsy
gdlundntiu medsduldums 82 vesdedsAu GDPR Sapaiulumundneugsgn
. v 20 o & a
maangwmaawmwsﬂﬁﬂ (the principle of the supremacy of the EU law) fe” Atiurmaluussiveeingn
avnmglsusasusuunngrunelagdnesdusznauvesniusuiiawasioulafininualuundyds
1n31 82 vostaUdu GDPR tWuddgy wiazusingin esAusznaunseioulunenandauds
4 a  a a s A A v a avy v ya o
wsaiininluaIniuInIsiinuesrlsznevnsadouluausuianluladgiuuiaindyyn
(non-contractual liability) veangnunengluresseinaty 9 lngfiegandniauinanauadan
vaangeannmglsUdsasionisUsrulidetsdu GDPR egwlstu anaviuldanmsiiggnilesed
a v a Y o Y W a ¢ v & Y a
MelivaeaNdeenINIng 82 YaeloUsAu GDPR Aaasunisemsiiaanl sudunsduan
i URvesUsemaaninanamelsuuisdundnldvan “glananend guiwiau” lumsitansanad
1 I Y v v I yo o 21 o0 aa v a 1
Tugnneutatsdiu GDPR deiinaldtediu” wagainAitadevesaagfsssuwisanninglsy (CJEV)
Mtadedn wivdnnsliaduliumvewusiediorudermetuiiansesd A s e sswaunngrnesesy
(‘de minimis’, ‘threshold of seriousness’) agUsngtussuungnunensluresaundnanamelsy
= & o v v & 22 | a 1 o v v J
Falulszmenldnwiwesiuinn”™ uwimavessunaandnanamelsUliannsauimananatn
inliluleuludinfudusnanunteyduinsn 82 vesdevsAu GDPR lunisiansanesrdseneu

v a | | i Yo ' ! 23
ANUSURAMInsluAILYRI LS e NATAL IS UNSTALTELAREN LA

" Gabriela Zanfir-Fortuna, op. cit. 11, p. 1163.

% Gabriela Zanfir-Fortuna, op. cit. 11, p. 1169.

? Gabriela Zanfir-Fortuna, op. cit. 11, p. 1175.

* Jonas Knetsch, “The Compensation of Non-Pecuniary Loss in GDPR Infringement Cases,”
Journal of the European Tort Law Vol. 13 Issue 2, 2022, p. 132 (143).

? Case C-300/21, Ul v Osterreichische Post AG [2023] (ECLI:EU:C:2023:370), para 60.
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2.2 UnURYeyAI108AIUSURANIILNIDITaUIAY GDPR
unUayel®

g

WheausuRnmaiesdeteiu GDPR FedaRliluunns 82
@i wunesdusznevnaziioulerensld “anslumsldfunsvaenazainuduiin” (Risht to
compensation and liability) vesyaralafinsiitelilisunsidenanudemedainanmsazd
1nsguiiterafu GDPR fusesld Tnsumsifananiaeseysnasidfgsenisiinsevdely

v ) o o 24
Ap 19131 82 (1) ke (3) MeazBenUnngmuss s sufisuiuatuNM S InguasAamwlng

&
JU

Article 82 Right to compensation
and liability

179151 82 AnSlunslasunisuaLe

LAEAIILSURA

(1) Any person who has suffered material or
non-material damage as a result of an infringement
of this Regulation shall have the right to receive
compensation from the controller or processor

for the damage suffered.

(1) yapalafeuilasuanudsmeindusiatu
a = A a Y oa o I
nsaANLdg Ny diudutduna
NM5azindamunuatilansiasunisynLve
MNEAUANVTBEUSEINaNAYBYaluAIE Y

Alesu

(3) A controller or processor shall be exempt
from liability under paragraph 2 if it proves

that it is not in any way responsible for the event

(3) §AruRUnIagUsrulanadoyaaz i
1nANNTURATUENNIATY 2 ndgadlaadn

Lifdusuiinvaula q Aumgnisainiilug

ALLEYYNG

giving rise to the damage.

lngasy undya@uing 82 (1) vastedsdu GDPR lafnunssAUseneuy
Y ANadeANuTuan el ianusens lawn Ysensiuids ennsusvaianateyaludnunie
Ay v wa Y o o 25 N a = = U a .
M HuundygRvesovsdiu GDPR™ Usenisiiaed inaanudemeMidudilu (material damage)
A a9 lu a . ] yay va aa o v ' I3 v
W3ailliR U (non-material damage) AoyuaraRIldavESunTodilmIvawemMaLns (@1iudves

9 a 1@y v, 26 Q/ v ¥ o & |
Toyadiuunnanialuild)” wazusen1siaiy desusingaiuduiussenitanisussuiana

kY

I T A 1Y) = Aa X 2T ] = = o &
FaelHluveUsAu GDPR Aupnudemeiiindy” F9esausznaulnazUsen1sisivasidun fadl

* dutanwlng TUsng uAs 33 UazAey, General Data Protection Regulation atumwlng,
faindait 1 - 2562, NFUNNY : WANTA, W, 228-229.

* Gabriela Zanfir-Fortuna, op. cit. 11, p. 1175.

* Ibid

7 Ibid
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2.2.1 myuszuranadayaludnuasidruundygiavesdatsdu GDPR
29AUITNOUUIETNTNINTNeIn I laduausulaunemuundy A

11737 82 (1) vestaUAu GDPR tu fianwuziduuntaydRnnusuinlaenssnse (strict lability)

Y v W

navfe MnUsIngininsuseaianateyalagrHunevataAu GDPR Wa7 HAUANTaLaTINaY
Auszananateyalienadeinsuszuianateyanaulaanidunsluiulilafianuiazidiily

14 v v v v a I v v J a U Aa 1 1 28
UoUsAu GDPR w3alilauszumauwinnisilutadsdu GDPR LileUfiasainusurauiot1le

v 1 =

lnenidadednsdinnlainisuseuianadeyalnedlusetoUadu GDPR wselitu finagds

muAIdadeveaniigauiiiugua (Supervisory Authority) AMUAITANATEITOYARIUYAAR

Y
I

YeUsnAaNBnannmelslusasUssmanasiiansaninnsanltasunisfesseutuinisiiy
wnsgIunimuatutetsdu GDPR viell Ssnanldimndvesleyadiuyrnaviaunaalainiy
L all Ya a a b4 v =] ¥ LY [ 1
Aoen1syurARtun1sIdanEiaasundadivaeaudsmenuing 82 (1) vestadeAuding
msthafunflessemadesdunisdidunstuiigsamdsainnisldanslunisiumsewontisay
o w v 29
AAUALAKAT
st RuundyelRvseaasgIunnvuaiutaysdu GDPR Uy onawinle

Y a UGS 1 a va a Al L4 L A o a 30

luranednwue 019 nsHuliufiRnuanslunisvelvaudeyailieiinisasuainudugey
U 1w o U a 31 4 o U U v v W U { a

M HubidaviduiinfanssunmsUssnans Wudu dmsumsdHudodsdu GDPR ludnuaeiifinmg
Joyadiuyanasiivasznininsdaiulaedrivauteyavsedussutanadeya sudunsdvan
Munenuaduilawseiuy msilvaverteyadnangeuduladn iansasdndvzvesitves

¥ 1 LY

Toyadiuyaranudeatsfiu GDPR 1131 5 (1) () invuandnnsAuasedlidn “deyadiuynng

Y

v aa a

£AINUTEIIaNANLEIsNTUUTEAUAINUADAAEYDITBYAAIUUARANINANADT SUTIUDY

nsANATRIINNSUSEINanatlilaSuaugavise llveumengrineLazaIINTgYMe gnYinany

B Y] 4932

wseanudsmelavaUimelagldinnsgrumanaianienisdnnisnuaunis

el Adefiansanii lunsdindeyaialvaandenneunissuuneuiiumes

U

visenslanimsleiues (cyber attack) sudunisidndsteyalaglidveusenguinevesynnaiiay

AAtuANdayanIedUssulanadoyaaIusaenu1ngl 82 (3) ¥03eUsAU GDPR FuUNa1181971

% Ibid, p. 1176.

? Matuss Mesarcik, “The Great Escape? Liability of Public Authorities in the Data Protection Area,”
The Lawyer Quarterly Vol. 11 No. 1, 2021, p. 158 (175).

** Article 17 (1) (b) of GDPR.

*! Article 30 of GDPR.

* uns @330 uazAaLe, General Data Protection Regulation atfunwilve, fiufiaded 1 : 2562,

NFANNY : Wnsa, w. 109.
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o

sulsifldsuiinveuls q fumsnsainihlgeanudemeieuasanusuiinlavsell dadiefiansan

11951 82 (3) Usgnauiuung 5 (1) () vestaUadu GDPR uis gouagulidn nskiaay

wa
<
Y

snviupusuRinAsnangaudesiaulUluwwIni I wilunsaliifauwedeyadiuunng

Y

e

i3]
unUsy
iy

Y
Al

c

il
$rlmaannislaudnidleiues (cyber attack) faruaudoyandefuszutanateyadaining
Fonhaufigatdn milidwessuiadesnnldfuiunsusznanaseisniuussiunmnaonsy
vostoyasuiuluamnnasguiidvualiludodsdu GDPR 11 32 wdr™ vieimmnnsaldanan
Huimngnide (force majeure or Act of God) @dlionalyuglaldetiu™
2.2.2 nsdiusnganuidevneiiduiatuvizeanuidevnesuiilydaiiy

aafUsEneUUsENsTieswesn I dadeanu SuRavnsuranuun e A
11951 82 (1) vestavadu GDPR Ao MaiinAademededinisszyedndaauiianudens
fanesdindmiusesiiunsouaqu 1) erudemevieiiluiatu (material damage) sndogatu
mmLﬁ&lmsmaa;ﬁaﬁmmuﬁgﬂﬂg‘jLaﬁmﬁ’lm‘%agﬂamﬁﬂé’mmﬁw Heannuiednsldsiusiy
uazUszananadeyadiuyanasuavnmvesiainslnefveusisnguuie” annudenie
Mnnsiidestneidevse fuunsiu iosanuidnussfudhfefeyavesdiontsziuiifalva
waznranuandesiigetuiiefisuiugadeyaiifionussiulfnruBusenlumsussainana ™
wae 2) Anudemeduiilediu (Non-material damage) W1 AMUEYENIERLD (moral damage)
%ﬁﬁﬂ%ﬁﬁmgmmmﬂLLmﬁmdwé’aaﬁw%mmLﬁudauﬁa (the right to privacy)’ 8ngee1atu
ANUNNTLA (distress)” M3oALMNANITIANTIIE (anxiety) Bafnannisdeauuniuanandes

P ) 9 v | { & . . 39
31nn15gnueudnsevasuulasdinuiiedeyadiuyanaisalualy (identity theft)

* Antonio Barreto Menezes Cordeiro, “Data Protection Litigation System Under the GDPR,”
in Dario Moura Vicente, Sofia de Vasconcelos Casimiro, Chen Chen (eds), The Legal Challenges of the Fourth
Industrial Revolution-the European Union’s Digital Strategy, (Law, Governance and Technology Series, Springer
Online, 2023), p. 243, [Online], retrieved from https://doi.org/10.1007/978-3-031-40516-7_13 Lﬁa 26 A9nAN 2567.

* Ibid

**\/ v European Parliament, CST, Case F-46/09, judgment of 5 July 2011 (ECLEEU:F:2011:101).

* Anténio Barreto Menezes Cordeiro, op. cit. 33, p. 242.

" Ibid

* Philip Coppel KC. and others, Information Rights : A Practitioner's Guide to Data Protection,
Freedom of Information and Other Information Rights, 2023, Oxford : Hart Publishing, p. 1211, [Online],
retrieved from http://dx.doi.org/10.5040/9781509967339 dlo 17 Ay 2567.

? Stephan Mulders, “The relationship between the principle of effectiveness under Art. 47 CFR
and the concept of damages under Art. 82 GDPR,” International Data Privacy Law Vol. 13 No. 3, 2023,

(@Hnontindaly)
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Recital 85 GDPR Fatdutanaisfaiunsalderedafionidunuiniinisiniudeveau GDPR

'
1 o

v Yo vy v ! = v 40 v v Y '
'Jr]ﬂﬁﬁﬂ'ﬁuﬂﬂs[mL"U']GU@\TGU@yjaajuuﬂﬂamiqUﬁﬂL‘ﬁﬂsUamﬂaa'ﬂuuﬂﬂai'ﬂ%a 1@5314@'3@8']@%@\19‘7’3']3&58“’]8

al' a X vy & Y] a A& o a . a
Nenaintuly veludnwurvesnnudenendudidy (material damage) wagALEyMe

0O Y a Aa

guiIlifdu (non-material damage) 17 N1sgayden1sAIVANYIEgNInaNSludeyadIuyana

(loss of control over their personal data or limitation of their rights) migﬂﬁaﬂﬂﬁf@ (discrimination)

a a

nMIgnueudvzeUasuLUasiInuLiien1sdalna (identity theft or fraud) Nsgayidenienstiu

al
(financial loss) AudeniesedeLdss (damage to reputation) niedoideiuTsumaasugia
M‘%am&ﬁﬂﬂuﬁﬁﬂﬁiﬁu 9 (any other significant economic or social disadvantage) g
Wil aqﬁﬂiﬁaimmawqukﬂﬁL'%Em’h “the European Union Agency
for Fundamental Rights” dsiigmunanthilums@nuiidedoyaiilewannnsiunsesdnsmungdns
Avsduiiugruresavinnglsy (EU Charter of Fundamental Rights)” I¢¥mvinlasimsidedensien
yangvng (sociolegal research project) Tulut a.a. 2013 ileAnwideiieatunisidrdnaln
mMadegmunsRuAsesteyalusgaunnanamelsy (Access to data protection remedies in EU

43 av o 1 14 Y1 Ya a a 2/ Y 1
Member States) ~ lnggieaun1siseaananiassyliin lunslddnsisanSaaviinssmeniauwms

(ReanLieessail 39)
p. 169 (174). Tnednwaanudemeii Senadulmmawnusudlediuldfeadunsdiflild duiewrnuman
Toevi 9 Wishasiinlonsuindeyadiuyaraveswmusalva uidesusingderiiaassusznoudn Teyaiisala
\Wutoyadiuyaraiianusoulmisfnmudemeiiouss 1wy nmssilvavesdeyaaudfuaiafinsuseiudsan
(social security number) 9 District Court Midden Nederland, 04 May 2021, ECLENL:RBMNE:2021:1865, para 37
ey District Court Noord-Nederland, 12 January 2021, ECLI:NL:RBNNE:2021:106, para 4.28.

0 Glossary, Recital (EU), [Online], retrieved from https.//uk practicallaw.thomsonreuters.com/
w-009-6368?transitionType=Default&contextData=(sc.Default)&firstPage=true dlo 18 Ramau 2567.

! Intersoft consulting, Recital 85 to GDPR, [Online], retrieved from https://gdpr-info.euw/
recitals/no-85/ \ile 18 AwnAx 2567.

“ European Union, Decentralized Organization : European Union Agency for Fundamental Rights
(FRA), [Online], retrieved from https://european-union.europa.eu/institutions-law-budget/institutions-and-bodies/
search-all-eu-institutions-and-bodies/european-union-agency-fundamental-rights-fra_en \dle 20 Aaney 2568,

* il msfunsestoyadiuyaravesamnmglaUlugisiivhnsAnuidednandudulua
nalnmanguanevesanamglsuiilivsfunouiiaziinnsnsndetisdu GDPR Ao The Data Protection Directive
(Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection
of individuals with regard to the processing of personal data and on the free movement of such data)
alinauumamsdydanguunenisluvesssinaandnanamelsuiisaiunsiuasesteyadiuynana

(@nontindaly)
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IINMINRUNYMIEIPIENIsALATeayadinuanaty 16 UssimaauBnanninglsy fideve
induiesndlagldaussensaudsmenaulasuludeninudsne neaiuinlavienisden
¢ . . 5 < 1 1 " a a (% A @ v a 44
(“in psychological or social terms’) Wudlug) wnninasusseernudsmeludnuaz il udatu

Faduiudaunmin uminsiaaneniuveumvesrnudevnesul Tty (Non-material damage)

S [~ @ o o 'y} 1 I a a % a a ¥ YY) ] a v o
09UUTEAUAIAYIUILEINANDUTEANDNINTVDINITANATOIANEAINYOUIAU GDPR 08 18NUBE ALY

[ '
v A =

il Wonsltavsilesefiilaontesveliinsuniveniauianiuanns 82 (1) vestetadu GDPR
ﬁaa@"uﬂamamaﬁﬁﬁmwmmzwﬂg]‘wmamsﬂu (competent national court) YDIUTENAAN 9
Tuamnmeglsy® msfianaludumesessdsznouisanudemedy deuinisfimuuanssiuly
TuusiazUszna lsiamnglumsimndy sudemsludnuslataansaiFenadulmmaunls
Tugnuganudemeduilvditu (Non-material damage)™

Tun1amgud] Useinmaauidnanainglsazdestedulduins 82
voeUaUsAU GDPR Tngsslinisyaeanansaideisinnudomeldegsauysaluaziiussansam
(full and effective compensation)’ Recital 146 GDPR Saifluenansszyianunsunivessaatadu GDPR
fanunsolddrBadiemiuuumsnsamaierfuaaulumnauny (indemnity) fsuRsY 82

vaateyafu GDPR laszylvimagfisssuwisamnmelsy (CEU) Imsierueganiwlusewrnudere

(#o91NLT9053071 43)
oedlsfin 1nam 23 vestetlfuresanuasarLLUETWsEamElTUT 95/46/EC Al iifiesin Uszmaaun®n
#osmsnguinenelusesiuliyanaiilafuanudomesuiemnannisnssiamiaiferfunisduases
foyaeunsalddvizoniesdemenngmuguieyald udlildydataoui ngmneneluiigandnasiu
wdessosunimsiBeerudomneidusiu (pecuniary loss) Wazganudsmesuillysiikiu (Non-pecuniary loss)
Fsusngtamin vssmaaudnanamglsuiuumensfianululssifuiesnnudem sftamisadondos
Tdeelaunnsaneiuly endieg1atu nsdlveansnvenning Aagnssalvesansnvenninsineidadely
luafi Johnson v MDU [2007] EWCA Civ 262 41 awiuiamaurisaunganenelufianseenandnsnsitu
puteTifuresaniuazanzuunIwisannmylsUf 95/46/EC Ao the Data Protection Act yanailésu
“anmmndfounnsdnla” (distress) avanunsaiFonfesandomesuiilisiuldfdedledammndemesuiuitu
Antugeiiy

“ European Union Agency for Fundamental Rights (FRA), Access to data protection remedies
in EU Member States, 2014, [Online], retrieved from https://fra.europa.eu/sites/default/files/fra-2014-access-
data-protection-remedies_en_ 0.pdf le 20 A 2568.

* Article 82 (6) of GDPR.

“ Jonas Knetsch, op. cit. 22, p. 144.

*" Antonio Barreto Menezes Cordeiro, op. cit. 33, p. 242.
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o = ¢ ¢ Y o 48 [ a wa ] Y Y i a & Y
ToeAnildaannsunlveetshu GDOPR - wilumeUufnudn ssiumsveldendulvamaunagiiuet i
ANUEavgUvBmaNNsTRltadulnuvawueITELUN NN TBILRasUsTInAdBnana el sy
P Y 1 [ a9 gj dy <@ a1 o 1 a a 1 & a 1 a wa
Falnvgsneiuly il Wunundunedn awvsfienaefsssuwisannmeglsuidaniiazlinauuiu s
va3ann1melsy (European guideline) Imienisinuamdulnunaunuiiioyaisennudeniy
Suillfadu (Non-material damage) dwiundazifindoyadiuyana eradumszmagfsssy
wisanamglsuatiadsdadenuanuuandeisanugiAasygiaveslssimaaunannneglsy
WAaEUSEIA NATIAD AILLANANVDITLAUNSTALAEULMNVIAL U DUEETBUNNAINAIILLANG1
YBIAIATOITN (cost of living) Ward1uIaTe (purchasing power) luuseinaauBnanainglsy

1 50 1 ¥ 1 o a ya Y 1 a [ 1
wiazUszine dwalilaganinudilionafiivuaiuiufuatunisualdaduluumaunudangn
Tudnsnedla

2.2.3 amuduwus ST emsUsznanad il udeaU sy GDPR wazansdenie
da ,
NNAYY (causation)

MINNINTT 82 VBITaUIAU GDPR {lesnfiintiisdeuanslviiuds
AuduiussEninanIsUszananadal ludetsdu GDPR duluwauiinisilesaiiiuaudems
d‘ 1 [ 51 I o 1 a YY) I3 a Y a a a '
Anunanony o818lsAf lWuReIAUAUeIAUIZNBUNEDIIIAIELTRIALLE MY A1TRAITUNIN
audemeiiilosnfna1idreuniu Wunaunainnisussuianadeliludetsdu GDPR niely

a 1 o 1 U U 1 a 52
9138ANNAIASARAUENlUMNSaZSEUUNgMINEYRILAas UsTINAaTnana el sy

9l f9a#a15191 Lo Recital 146 GDPR laszylinisfiaing
TuSaswrnudemeaduluegunindudnuaesiiansoasviouanumuaivesatsdiu GDPR lieg1wemysal
nsiruludnwuganafetueIrUseneus senudenIgendnaliun1sannuATIASA
VBIANNYNUIYTIAIEAIUFUNUTTEMI1amaazilinnazAudeniy (causation) asluale
wzRoulvvesaudsmenannsaisenlisaedeinld (recoverable loss) 11 dAuAewlg

' va o ) v YR ' a . 53
agalndTnundnnguunedneanuduiiusseninaumsazilinuazauidens (causation)

*® Intersoft consulting, Recital 146 to GDPR, [Online], retrieved from https.//edpr-info.eu/recitals/
no-146/ \ila 18 AwnAy 2567.

* Johana Chamberlain and Jane Reichel, op. cit. 18, p. 679.

* Jonas Knetsch, op. cit. 22, p. 150.

> Jonas Knetsch, op. cit. 22, p. 145.

> Gabriela Zanfir-Fortuna, op. cit. 11, p. 1176.

> Jonas Knetsch, op. cit. 22, p. 146.
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a o W

23 wuad13fadeiidrfyiisadvundyafddifarsaruuiianisuns

AuUaUsAU GDPR va9aunInglsy
muitléinsulithediuin detisdiu GOPR Wunguanessduanamelsuisiuagniiu
Useinaaunnannnglsulagnse (direct effect) denalienaniglulssimeaunBnanamglsy
FeaneeuufumsldsruunguaneindiensiBersmanisifegiduneuiidetedu GOPR
wefinalédadulisosiunisldansnuaunns 82 vostotsdu GDPR™ 19u 130sa1mdeny
flanunsniSenlvivaeideienls (recoverable loss) fmnmanelulszimaaudnanainglsy
wutlymenalsidaauvesiuludetsiu GDPR uasdesmsiiiimesuefiuduieituasdusznoy
asuiiaUsznsle WeliiAnanunszadlumsfinnsaneiinisiiesse s uRaymaursaamag 82
Yoriavariu GDPR ramelulssweainTnavnnelsUanansodsszinulUdsmagfsssuuvisamning sy
Lﬁaﬁua‘[ﬁﬁmﬁﬁﬁ]éfaLﬁjméfulﬁmuau%é’zgzmdaﬁgqaﬁquiiﬂ (Treaty on the European Union)

55
U3 19

'
o a v o 1 1 a

P v & = 3 N o
LW@i‘ML‘ViTJﬂ\‘iUﬁ%Lﬂu‘{jQJJ‘VI’WLLa%LLU’Jﬂ’]’JuQQEJ TAUNEINARNDNITAAINUNING 82

v o w

Y8370 U GDPR Wevluduseluiaznanisnidadudnlnedaay Ae af Ul v Osterreichische
Post AG. vasragRsssuwisananglsy esaindidadedinanlaasiesniunseanaliiu
o Ya a a Y v v d' = I a = U al 1l a
ndlnmsltavE oM 82 verlaUsAu GDPR WeissnAdulimeiviuasrudenesul i@ty
(non-material damage) Fadniiteymealddarulunansdia laun Jyainenudemesuiilisitu
(non-material damage) foslidnuairaglsdweliodninanudsmeuds Jeyminnisenisiiga

A

i v a 1 a r-ﬂll v Ay ° a °
anegiielaseniniesravsedgnilesnd uazlayvisesdade ndesuiunfiarsanlunisivue
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@A Ul v Osterreichische Post AG.”
(1) Towiaasaluad

%@Lﬁ’«aﬁ\‘iﬂiﬁﬂgﬂﬂ Osterreichische Post AG. (“Austrian Postal service”)
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> Shu Li, “Compensation for non-material damage under Article 82 GDPR : A review
of Case C-300/21,” Maastricht Journal of European and Comparative Law Vol. 30 Issue 3, 2023, p. 335 (336).

” Ibid

* Case C-300/21, Ul v Osterreichische Post AG [2023] (ECLI:EU:C:2023:370).
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SuillyfRu (non-material damage) BMIPNATUAY UASANARYISTE!  WMAATHIRLATEITINTINUATUE
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NszuungrungvesUseineeeansssusesliarunsasenAdulnunaunulaty daelsingin

i o w ) e . 162 ° '
Lﬂum’mﬁUﬁﬁﬂﬂﬁﬁﬁﬂizmﬂmlﬂEN‘WEJ(de minimis’, ‘threshold of seriousness’)”~ MIUTIENAN DI

* Francesca Episcopo, “Ul v. Osterreichische Post AG — A First Brick in the Wall for a European
Interpretation of Art. 82 GDPR,” Journal of European Consumer and Market Law Vol. 13 Issue 2, 2024,
p. 87 (88).

* Shu Li, op. cit. 54, p. 3.

> Ibid Landesgericht fur Zivilrechtssachen Wien (Regional Court for Civil Matters in Vienna)”

“ bid “Oberlandesgericht Wien (Higher Regional Court)”

o European Data Protection Supervisor, Two decades of personal data protection. What next? —
EDPS 20th Anniversary, p. 268, [Online], retrieved from https://www.edps.europa.eu/system/files/2024-06/
edps_20thanniversary-book_en.pdf dle 23 Asnay 2567.

* Francesca Episcopo, op. cit. 57, pp. 89, 92. “The Austrian transposition of Art. 82 of the GPDR
is to be found in Art. 29 DSG, whose final sentence reads : ‘In detail, the general provisions of civil law
apply to this claim for damages’. This article is considered as leading to the general requirements set out

R RRIRY))
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AR
11757 82 vodatsdu GDPR Ty wananesFusznavaniesdoninnisdiluunSydd
vastiatiafu GDPR ud Sfesfiansansnevisolidn fileseddugiilesummudene viollsauausingin
fimstliuuntygRvestetsdu GDPR Alfivaneudafiaglradulnumauny®
magfsssuusannmglsulaldisnisfinuniudidnys (a literal
interpretation) Tun1sasanunUayelAnnsn 82 1039aU3AU GDPR Usynouriu Recital 146 GDPR
dieagUin madluuntnyaRvestovsdu GDPR i ilufiesesduszneudsymmiweseuiuin
NINIRINLIRTT 82 veetatedu GDPR nande nsihfluundydfvesdetadu GDPR fu
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= I a 266
f\]ﬁf\]gaqmqiﬂmaﬂﬁlautﬂﬂimﬂLL‘V]‘LJVLGW

(Hoaniessadl 62)
in §§ 16, 1323-1325 and, most importantly, 1328 ABGB, entitling a party subjected to an unlawful invasion
of their privacy to claim material damages, lost profits, and, if the violation is likely to recur, injunctive
relief. Crucially, § 1328a ABGB also expressly allows for the granting of immaterial damages, but only
when the infringement constitutes a significant invasion of a person’s privacy and, following the German
doctrine on immaterielle Schéiden, when it reaches a significant threshold of severity and materiality.”

* Shu Li, op. cit. 54, p. 3. “Oberster Gerichtshof (Supreme Court of Austria)”

* Ibid Request for a preliminary ruling from the Oberster Gerichtshof (Austria) lodged
on 12 May 2021 - Ul v. Osterreichische Post AG.”

* Francesca Episcopo, op. cit. 57, p. 89.

*“ Shu Li, op. cit. 54, p. 4.
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of at least some weight that goes beyond the upset caused by the infringement) U @onAaDY
o a Y o o v 67
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TosmuEseNazTenlRsURAnIsLsLaeg1ele Wwuil Aelienaimannisindisanuidene
AovdlarszdrAyLiieans (‘de minimis’, ‘threshold of seriousness’) U1lTUTENBUAITRAITUN
° I a Y v v 68 O A a X v wa
AMAUAAAULIVALIUANNLIRT 82 Y0970U%AU GDPR - taznisaskouluiudiuanainundayeld
V9UBUAU GDPR 31 seRuAuidees astlanszdngiteawe (‘de minimis’, ‘threshold of seriousness’)
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d' [ a dl' 4 b4 L3 ¥ v v U o’.JJ a U Al Tl a
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= Y o I a 1 1J a P 4 = @ 69 1 @ al
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Y o v 70
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o I a 72
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* Francesca Episcopo, op. cit. 57, p. 89.

“ 1bid, p. 4.

% Shu Li, op. cit. 54, p. 5.

° European Data Protection Supervisor, op. cit. 59, p. 270.

" shu Li, op. cit. 54, p. 10. “Recital (146) further states that ‘data subjects should receive full
and effective compensation for the damage they suffered’. Fullness, also known as equivalence, means
that data subjects should not be worsen compared with their condition prior to suffering the damage.
Effectiveness indicates that there should be no obstacles in the procedure preventing data subjects
from claiming their damage.”

" Francesca Episcopo, op. cit. 57, p. 89.



118 @ 1158715391N15ANAUNATY U7 25 atuft 3 (Tuensu-suneu) 2568

magRsssuisannmylsldidadeandnia wededsdu GDPR
Lilgimusmdninusilunsussdiuanudemeiieliadulmmaunusesnds fniuussmeantn
annmglsuisdisrnalunmsfiansandmuandninaiseazdeafeiunsealdeaulnmeun
Tnedondulunumdn equivalence and effectiveness’” Fsanansaaiurendnsenaniluuium
vostadadu GDPR 161 1i1esdoyadiuyanadeldfuanudsmedudodldsunisienen
Tanunmnduduraiundeliwgasiuniineuiaglésumnudee (equivalence) uazdosd
mstmusmdninasiiumsliavsvesiilosailudnunriaisguassaivilvigilesndlsionaldans
Senendulnumeauwnuld (effectiveness)

Ingasu AMfladevesrmaeAsssuuisannnglsudliesuelinedauy

'
= v a

Treaulaasrennunsyansdulssdunig q eadudnslunislasunisvaseaduluanaunu
PL1AT 82 vostoTidy GDPR fail 1) AvsdindnadesldsunisBersnfumuaaudenies
2) lasaieulrindemudemesesdiasyddaiiome (‘de minimis’, “threshold of seriousness’)
Tumsfiasandmusardulvsmaunusumng 82 vestodsdu GDOPR usfilesagenanénilazy
NansznuaInNsEEutetsAu GDPR desfunisemsiigauimnansenussnanduiduaudeme
suiilidiunumnuluiing 82 vesdetsdu GOPR uda” 3) fuszunanadeyadiuyana
fimsznsiigatiialsifidnsuinveuls 9 fummmsaiiilugarumdems” uas 4) msfiansan
UssdiuadulnunawnuasitulunundninasiluseazidennisluvesUsenaaundnannmglsy
Tneseaduluaunan equivalence and effectiveness

nasInniAIddeteu Aagfsssuwisanninglsulalianitady

WesdunerfunmsimuundygRuinsi 82 aeatavsAu GDPR (preliminary ruling) Tuusgiiu

'
=

Ndawnanemaunasesaanvesasssgiawnise Tngldiidadennauuinensinuunsfng
iy euvmendrinteyadiuyaeatisilvasagniluldlnedveuluewnan duiduanuidemns
Sufilesiiu (non-material damage)’” A1uw1951 82 vasdatsdu GDPR I¢ Fadufiurdanndn
magAssmumwisannmglsUliiannnalnmisuiemusiansadeedvslunsduaseseyaduyana
audotsdu GDPR lulumsfiduseanisiFendrdulnumaunuluanandenesuiilydiiu

(non-material damage) 8619111397190 IMAEUIINYlUN1sATMUAAIEUlTUNARNUAUSUER

" Case C-300/21, Ul v. Osterreichische Post AG [2023] (ECLI:EU:C:2023:370), para 54.
" Ibid

® Ibid, para 42 and 50.

" Article 82 (3) of GDPR.

" Case C-340/21, Natsionalna agentsia za prihodite [2023] (ECLIEU:C:2023:986).
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. Philip Coppel KC. and others, op. cit. 38, p. 1212.
* Ibid, pp. 1212-1214.

®Ibid, p. 1212.

*Ibid, p. 1212.
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(2) WAUNTNULA (intervening cause) Fanannisaenailaminualiin
v am = v v = Y1 a % = ] = v =
Aitesndlienasenlvggnilosafvnldmaulnmauwnuls vinnsdlusingdn arudemendiesnd
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v v v 1 Y 1 1 a . . . . 86
1NIYNTANATIIVBYAFIUYANR 8NAIBEYY AR Ali v Chief Constable of Bedfordshire Police
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o
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Ieimualigmunudeyadiuyaradidunisszananameisisuusdunudasadovostoya
sudulumunasprunimvunld wull lnevldudideanauniessuunsuiivnesnianislaud
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malaues (cyber attack) Fdbidudumnunsnugsnvilinnudemesaidnvesdeyadiuynnaty
AANFNTUSiUN1INIEYinvesignilasnd (break the causal link) aulaifuinainuidenig
I3 v va o 88
HunaanmisiiggnitesarinftuundnyaRuiamszneiydRsnanuseside
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® Ibid, p. 1213.

* Ali v Chief Constable of Bedfordshire Police [2023] EWHC 938 (KB), para 50-52.

*" Ibid, para 47-52. mwmﬁamaﬁﬂamg‘iuﬂﬁﬁ Ao Anudemeniadnlaananunndla
EAZANNNTTUIANI (psychological distress and anxiety) %éal;‘f]ummLﬁww“luéfﬂwmzﬁﬂgmmaiﬁwmiﬁmiaﬂ
JoyadIuyARAYDIENTI¥RIANINT (UK GDPR) Susedliisenadulnumaunuldnuinns 82 (1) wuaesnunguuieii
79 Data Protection Act 2018 191 168 (2) Usenausas 169 TuaitimaldrimvunAaulnumaunliiesad
uRuduau 3,000 Yaus

% Philip Coppel KC. and others, op. cit. 38, p. 1213.



124 @ 1158715391N15ANAUNATY U7 25 atuft 3 (Tuensu-suneu) 2568

[
v A 1

el Aldargnidvesteyadiuyanaladnglulunisdesiuaiudemetduaiuisadiunien
Arduluunaunuldudsouiazysinginuinsnistdesiudnanlivszaunadniainiy
lasumsnissinanseaduninsnisdesiuaudsnenaumgaunaiiiofansanlugiwian

'
a0

v Y a X 89
GRIGERITRER,Y
(4) gilasmiddrunalitinainudenigannsuseum (contributory
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3.2.3 Anwazvasnuidsnenduiduanudsnienaiuisasenlisae

w&e2e1la (recoverable loss)

= = = o = v
ANdemeiianunsaisentivaiveideienla (recoverable loss)
Tuszuunguuiglnedu TnenanudiazdeaduninudenioMduddu (material damage)
Tuvaanudemeduillyfiaiu (non-material damage) FuinazaglugUuuuvasrdemen1adnla
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o 1 Yo 1 a & 1A oA = ] Y] =
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na3alaniy wazamdenienisdalasenduanudemelussdudnnglilyiieseisual
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Ao way v N o 9 v = R = o da N o 9 v = = &
NOnelAlidn lunsdvilmiyndeniounsrnignseourdend lunsavinlmyngeasninia
9 o = = v I a = o | A v a9 o oa ¥ oA @y
HRouFemesisensouaInaulnunaunuiien1uidenigee198 uouilvduiugiesnils...
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9N1BAMN (pain and suffering) wsensaadsniuazainauieniadunslddinieinaiuin

(loss of amenites) 91NANFUIALAUNIINIBAIN

¥ Ibid

* lbid

" ysiing gyisessadad, “Ademnemsdnla : Anvingrnednuuravidievesdingquuazivesiy
Wsuieutunguunednunzasdiovedne” (amudnyarandngns “gRmnuduimslumatudiu’ fui 13,
anUURRNTI TN SNERaINITARERASTIY, ATNUAELRSTIY, 2557), W. 24-25.

92 & o
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& 194 a 1 v = Yo o = v =

Dudwdlvg) Inemagfsssuwisannnglsulauseuiisunalnnisidanslunmsisensesdndeme
(right to compensation) fnuLNAS) 82 V8BUIAU GDPR Fesassunsisunaduluumauniiiovaise
ANULFEMedULLYAIRY (non-material damage) Auinguszasdfisadlng (punitive purpose)

LYY

YoanalnnsadlnslsunnunaATearUVadVEaY o mUINAT 83 LWazins) 84 UedtaUady GDPR

Y wa 1

Falsidrdesdangfunnudsmeiiyanaldsu Tasddedannin uuaanyvesuntaygfnig
PIUNIATT 82 1M1 83 UAzNIT1 84 vastetady GDPR ty dwalunisduaiudstunaziu
somsui URmudedsiu GOPR viatl WumsnenalnmsliavslumsSendesidevne (ight to compensation)
voudvesleyadiuyanadznseduligaiuaudeyadiuynnaniofusziianatoyadiuynna
UFtRnuanasgunsUssnanaresietifu GOPR uaraauuiliiunianseyiiing:” defedang
fanamvesmagAsysuuisannmelsunsaiuieasuaduieensulumgrmumilous (policy makers)
waznIvInNsmangvang (lesal academics) #11 msduduaflasnAtenty (private enforcement)
dieiFenlifuiiamaunstuaztisdaaiulssaninmuesnganediunisdostunisynain
warn1sAuAsedeyadiuyanasgelideddny nanfe wiihenuninasesasisuialdnaln

a

manguaneiu o Tunisaduafiony addnwdiunisunases vieRnfiounau uan1saiiupd

[ 1 [
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o

\wuil §519n01mang vlgnunIunATes kagaa JrensentinfsniudAyveinisaiiauna

= ] v v gy | o o a = 96
V]L‘Vill']gﬂllﬁg‘ﬁ':l"lﬂﬂ']ﬁUﬂﬂUGLSUﬂ{]VQJ']EJI@EJ‘VIu’JEJ\T]U?;@LLa%ﬂWﬁﬂ']LUUﬂﬂiﬂﬁJﬂqﬂLaﬂsﬁu

” Theerachit Jitkarunawong, “Civil Liability Under Data Protection Laws : A Comparative
Study between Thailand’s Personal Data Protection Act and the EU’s General Data Protection Regulation”
(LL.M. in Business Law Thesis, Thammasat University, 2019) pp. 43-44.

94 European Union Agency for Fundamental Rights (FRA), Access to data protection remedies
in EU Member States, 2014, [Online], retrieved from https://fra.europa.eu/sites/default/files/fra-2014-access-
data-protection-remedies_en 0.pdf dle 30 AwnAw 2568.

” European Data Protection Supervisor, op. cit. 61, p. 269.

* Jonas Knetsch, op. cit. 22, p. 133.
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wnsav1glnsdnivsesuiarstifnarlgdnelunisaniiunisfnatn daufiadnainudenie
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Tuamenauns uagtsensiann fesusnganuduiusseninimsussananadedlfuinassu
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naurisdndnidnvasiduainuiuiailaildfigiuuiaindgygyr (non-contractual liability)
nafe WummsuRnanmsazida madsiwmdnnguneifeiuanusuianisasidaanuiuld
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of the Fourth Industrial Revolution-the European Union’s Digital Strategy, (Law, Governance
and Technology Series, Springer Online, 2023), [Online], retrieved from https://doi.org/10.1007/
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European Data Protection Supervisor, Two decades of personal data protection.
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