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Abstract

The legal problem concerning money recovery by public entity is a matter
of interpretation. The act to recover money by public entity was determined not to be
an administrative order. The problem arose when the authoritative bodies, namely, the Court
of Justice, the Administrative Court, and the Administrative Procedure Committee interpreted
and applied the approach to recover the money differently. In recovering the money, the Court
of Justice interpreted the act as a recovery of property and applied the right to follow
and recover in accordance to Section 1336 of the Civil and Commercial Code. Whereas,
the Administrative Court and the Administrative Procedure Committee applied the principle
of undue enrichment under the Civil and Commercial Code in accordance to the Administrative
Procedure Act B.E. 2539 (1996). The interpretation in which the exercise of ownership was applied
received criticism for being academically incorrect. However, such approach continues
to be practiced. Having to set up the proceeding as a follow and recovery of property case,
the approach becomes practically problematic in cases proceeding between the public entity
and its officials. The authors suggest that a legislative amendment should be put in place
to draw a clear line regarding the extent to which money recovery could be done and
correct the government agencies’ practices. In addition, the period of prescription should
be extended to 3 years and not exceed 10 years; also, the honesty of the recipient should
be taken into consideration. Regarding the recovery of money in the case of undue enrichment,
interest should be established in the law to deter the Court of Justice from applying the right

to follow and recover to the recovery of money.

Keywords : Undue Enrichment, Tracking and retrieving the property, Money Recovery
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e Is There a Statute of Limitations for Restitution?, [online], retrieved from https://www.
he.org/legal-articles/ is-there-a-statute-of-limitations-for-restitution-36448 accessed 1 May 2023.
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" Gerrman Civil Code Section 903 (BGB) Powers of the owner: The owner of a thing may,
to the extent that a statute or third-party rights does not conflict with this, deal with the thing at their
discretion and exclude others from exercising any influence whatsoever. In exercising their powers,
the owner of an animal is to take into account the special provisions for the protection of animals.

" German Civil Code Section 985 (BGB) Claim for restitution : The owner may require
the possessor to return the thing.

" French Civil Code

Article 544 Ownership is the right to enjoy and dispose of things in the most absolute
manner, provide they are not used in a way prohibited by statutes or regulations.

" Sdnwal Taf3, 599uda 139955077 55, v 4.

" iiagne, wih 142,

" German Civil Code Section 195 (BGB) Standard limitation period : The standard limitation

period is three years.
78

v

AeRAEnS, 979a7 13995597 3

wanwal Uads, 979187 19993509 55, w0 119.
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Standard to Determine Liability of Administrative Authorities for a Wrongful Act
arising from Regulatory Failure : A Comparative Study

between Thailand and Japan (Part I)

Abstract

Failure to perform regulatory functions is significantly different from failure
to perform other administrative functions. For regulatory failure, damage is usually caused
primarily by an action or omission of a third party—a private person. Administrative authorities
do not directly cause the damage; they have duties to regulate and oversee activities of that
private person but fail to do so. Moreover, administrative authorities often have a high degree
of discretion to decide when and how regulatory functions should be executed. As such,
this paper argues that the standard to determine liability of administrative authorities in the case
of regulatory failure should be different and stricter than that of failure to perform other
administrative functions. By comparatively examine existing laws and relevant court judgments
in Thailand and Japan regarding administrative authorities’ liability for regulatory failure,

this paper seeks to ascertain what the appropriate standard should be.

Keywords : sovernment liability, wrongful act, neglect of official duties, regulatory functions
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* The Constitution of Japan, Article 17 and State Redress Act, Article 1 paragraph (1).
" The Constitution of Japan, Article 17.
** Narufumi Kadomatsu, ‘Judicial Governance through Resolution of Legal Disputes?
A Japanese Perspective’ (2009) 4(2) National Taiwan University Law Review 141, p. 14.
 The Constitution of Japan
Article 17 Every person may sue for redress as provided by law from the State or

a public entity, in case he has suffered damage through illegal act of any public official.
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# State Redress Act, Article 1 paragraph (1).
? State Redress Act, Article 2 paragraph (1).
* State Redress Act
Article 1 (1) When a public employee who exercises the public authority of the State
or of a public entity has, in the course of their duties, unlawfully caused loss or damage to another
person intentionally or negligently, the State or public entity assumes the responsibility to compensate
therefor.

% Civil Code of Japan, Article 709.
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* Emi Matsumoto, ‘Tort Law in Japan’ in Bussini M and Sebok A (eds), Comparative Tort Law
(Edward Elgar Publishing 2015), pp. 365-366.
# State Redress Act, Article 1 paragraph (1).
% State Redress Act, Article 1 paragraph (2).
?" Civil Code of Japan
Article 709 a person that has intentionally or negligently infringed the rights or legally
protected interests of another person is liable to compensate for damage resulting in consequence.

% Supra note 24, pp. 365-366.
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? Joel Rheuben, ‘Government Liability for Regulatory Failure in the Fukushima Disaster :
A Common Law Comparison,” (2004) 23 Pacific Rim Law & Policy Journal 113, pp. 131-132.

* Ibid, p. 132.

> Hiroki Kawamura, ‘The Relation between Law and Technology in Japan : Liability for
Technology-Related Mass Damage in the Case of Minamata Disease, Asbestos, and the Fukushima Daiichi
Nuclear Disaster’ (2018) 30 (1) Contemporary Japan 3, p. 8.

* Supra note 29, p. 133.
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” Ibid, p. 134.

* Noriko Okubo, ‘Judicial Control Over Acts of Administrative Omission : Environmental
Rule of Law and Recent Case Law in Japan’ in Mauerhofer V (ed), Legal Aspects of Sustainable Development :
Horizontal and Sectorial Policy Issues (Springer 2016), p. 193.

» Supreme Court of Japan, 24 November 1989, 1986 (O) 1152
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% Supreme Court of Japan, 24 November 1989, 1986 (O) 1152
o Supra note 29, p. 138.
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* Ibid, p. 133.

? Supra note 29, p. 193.

0 Supra note 29, pp. 133-134.

" Supreme Court of Japan, 27 April 2004, 2001 (Ju) 1760
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Abstract

The United States is one of the countries that have established explicit goals
and measures to ensure air quality remains at levels that do not jeopardize public health.
This commitment is enforced through a dedicated agency, specific legislation known as
the Clean Air Act, and various comprehensive legal measurements such as the National
Ambient Air Quality Standards (NAAQS), and National Emission Standards for Hazardous Air
Pollutants (NESHAPs). Meanwhile, Thailand is grappling with air pollution problems, especially
the issue of Particulate Matter (PM,5s) levels in the atmosphere exceeding safety standards.
When studying and comparing the management of air quality problems in the United States,
it can be seen that although Thailand does not yet have a parliamentary legislation to
specifically address such issues, there are some legal measures that can be improved.
In addition to the executive branch playing an important role in improving air quality,
the judicial branch, including the Administrative Court, also has an important role in pushing
for better air quality in Thailand. This article, therefore, presents an overview of the Clean
Air Act and legal measurements in the United States for comparison with the laws and legal
measures related to air quality control in Thailand, and to serve as a guideline for addressing
the ongoing issue of Particulate Matter (PM,5) levels in the atmosphere exceeding safety
standards, which Thailand consistently struggles. This article also summarizes the Chiang
Mai Administrative Court judgment No. E. 1/2021, which is an example of a ruling related

to government agencies’ performance of duties in addressing these issues.

Keywords : Clean air, Environment, Health, Particulate Matter (PM,5), Clean Air Act, Enhancement

and Conservation of National Environmental Quality Act, B.E. 2535
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? Clean Air Act, 42 U.S.C. §§ 7401-7671q (1970).
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* United States Environmental Protection Agency, Summary of the Clean Air Act, [online],
retrieved from https://www.epa.gov/laws-regulations/summary-clean-air-act dle 11 WEAIN1GY 2565.

> Paul G. Rogers, EPA History : The Clean Air Act of 1970, [online], retrieved from https.//www.
epa.gov/archive/epa/aboutepa/epa-history-clean-air-act-1970.html e 10 WEAIN1GY 2565.

® United States Environmental Protection Agency, The Clean Air Act in a Nutshell :
How It Works, [online], retrieved from https./Awvww.epa.gov/sites/default/files/2015-05/documents/caa_nutshell.pdf
dle 11 wgA3nneu 2565,

" United States Environmental Protection Agency, Stationary Sources, [online], retrieved

from https://www. epa.gov/enforcement/air-enforcement#nsps dle 10 WEAINEY 2565.
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® United States Environmental Protection Agency, Integrated Science Assessments (ISAs),
[online], retrieved from https://www.epa.gov/isa o 11 WEFAAINEY 2565.

* United States Environmental Protection Agency, The Plain English Guide to the Clean
Air Act, 2550, pp. 21-23.

“ Clean Air Act, 42 US.C § 7571 (1996).
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" United States Environmental Protection Agency, Criteria Air Pollutants, [online], retrieved

from https://www.epa.gov/criteria-air-pollutants e 15 WEAINEY 2565.
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" United States Environmental Protection Agency, NAAQS Table, [online], retrieved from
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. Supra note 9, pp. 4-5.
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** United States Environmental Protection Agency, Basic Information about Air Quality SIPs,
[online], retrieved from https://www.epa.gov/air-quality-implementation-plans/basic-information-about-
air-quality-sips 1ile 15 NEAINEY 2565.

** United States Environmental Protection Agency, Basic Information about Air Quality FIPs,
[online], retrieved from https://www.epa.gov/air-quality-implementation-plans/basic-information-about-

air-quality-fips \ile 15 WEAINEY 2565.
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' Congressional Research Service, Clean Air Act : A Summary of the Act and Its Major
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2565.

¥ Clean Air Act, 42 U.S.C § 7506a (1990).

2 Supra note 9, p. 20.
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Abstract

The idea to ensure the fundamental principles of environmental law, which arise
and develop within the legal community at the level of internationally applicable law
at the global level and regional (European) law, are enshrined in the constitutions of each
country as “Environmental constitutional law” is part of constitutionalist thought, known
as “Constitutionalism”, which gives importance and the highest legal value to the Constitution,
espedially the written constitution. The concept of constitutionalism is a theory of constitutional law
that is as important as the rule of law, the principle of democracy and other constitutional
theories.

This article will explore ideas and efforts to ensure the fundamental principles
of environmental law, developed as international principles, are enshrined in the Thai constitution.
Including study the details of the provisions of the Constitution of the Kingdom of Thailand,
B.E. 2560 (2017) which contain content regarding the principles of environmental law.
Part 1 of this article discusses the constitutionalization of environmental law follows by
the environmental reform in accordance to the Constitution of the Kingdom of Thailand
B.E. 2560 (2017) In Part 2, where attention will be brought to the constitutional law dimension.
In Part 3, the article discusses the basic principles of environmental law according
to the Constitution of the Kingdom of Thailand, B.E. 2560 (2017), which includes basic principles
regarding the relationship between humans and the environment : principle of public
participation in environmental matters, principle of sustainable development, principle
of environmental integration, precautionary principle, polluter pays principle and principle
of non-regression of environmental protection. This article also briefly presents observations
and examples of court judgments that have decided disputes based on the principles
of environmental constitutional law. This study reveals the evolution of environmental law

in the dimension of constitutional law in Thailand.

Keywords : fundamental principles of environmental law, environmental constitutional law
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une nouvelle finalité assignee a ’état, Pouvoirs 2005/2 (n° 113), pp. 177-211. [online], Retrieved from
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! Loi fondamentale, article 20a [Protection des fondements naturels de la vie]

“Assumant sa responsabilité pour les générations futures, Ftat protége également
les fondements naturels de la vie et les animaux par Uexercice du pouvoir législatif, dans le cadre
de U'ordre constitutionnel, et par Uexercice des pouvoirs exécutif et judiciaire, dans le respect de la
loi et du droit.”

[online], Retrieved from https.//www.btg-bestellservice.de/pdf/80202000.pdf le 22 NOFRNEY
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Abstract

The Administrative Court is one of the organizations playing an important
role in maintaining the fiscal discipline of the country. The Court has powers to control
the actions of the administrations to comply with public financial laws. According
to the public finance law reform under the framework provided by the Constitution
of the Kingdom of Thailand (Interim) B.E. 2557 (2014), the Administrative Court has announced
the establishment of the Fiscal Discipline and Budget Division in the Administrative Court
in order to comply with the concept of maintaining fiscal discipline that requires efficient
proceedings in administrative cases relating to fiscal matters. This article therefore aims
to study the power of the Administrative Court to control the State Audit Commission’s
decision on budgetary and financial disciplinary cases and to analyze the judgment

of the Administrative Court in such cases.

Keywords : Academic articles, Public law, Public finance law, Administrative law, Fiscal discipline,
State Fiscal and Financial Discipline, Budgetary and Financial Discipline, Public finance,
State Audit, State Audit Commission, Administrative Court, Budgetary and Financial Discipline

Divisions of Administrative Court, Control of legality, Public finance law reform
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AURAINENITAGILAZN1SIUYIEIIM (WSeSunlussuunguuieLaudn

“ANURAITENINUUTEINALaEN13AaY” wavlussuunguunelnddn “AnuRaltenIsRunIaa

[

19435”) WudeauAnniuszmalnglasudvinauianssuunguunenisaasuesussmnanssaa
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Tnedlrmaidensaulsyanauarni1saad (la Cour de discipline budgétaire et financiere) duidu
aIANnsNilguNaviinuUsTIIaNg nuNeIIeAan1sAas (le Code des Juridictions Financiéres)
wwrAaasnaIiinanausndulunisysmvisunisazliangnusaineidesdunisldaie

uUszanaegeiieunss TuluianisldieRuunuiuluegganan Wmihivesssiiinginssuada
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v
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’ m@waﬁuwmmﬁiﬁﬁm AR INANNRR “Tunsadaarnssulssana Guunstu
N5ARIVD93Y)” VRIANENTTUNITNTIIULHUAU ﬁaﬁngmmaaﬁﬂmﬂ%ﬂjﬂ “UynN15_{uNIAaIvessy” iy
Aidewnannsivssmalnglutlag fuidegluriad Asuriuanszsuunguunenisadauas nssudseuna
PANUSTETTUUYYIITI¥RNTNT NG NNSANTIY 2550 1NETEUUNGUNIENITARIMALNNTIUUTEUUAINSTETTUULY
atullagtu Inglatinsenidnssideunnenssun1snsaaRuuiuALI eI TeNNUUsTRIMLaTNISARI WA, 2544
war T2 U8 UANENTINNITATIVRULHUANINAIEITNIITUIANURATITENINUUTEUILAZNITAGS W.A. 2544
e?iaLﬂuﬂgumamﬁﬁ’agzﬁ’aLLaxﬂQMuwaﬁﬁaﬁm@’aiuﬂaﬂuﬁﬂ%ﬁamiﬂé’mazmiwﬂizmmmu%’gﬁﬁuyiy
wissgenandnslne wvisinaw 2540 widsasdledfaninfegluseinsinsanailumaunasesgegaoufisdaqiy
Turugiszuunguinenisadanaznissutszanamelinsemudygaitfonisiunisadauesiy we. 2561
warnses Ul AUTENOUIEETINUINMIENINTIRRUMALAY W.A. 2561 %QLﬂuﬂgwmamiﬁm@’aLLaﬁ%‘aﬁzyzja
Tuarufinegraferiuiifieananeldsgassuynuisnvenaninglng wisdnae 2560 warldudounlidedn
auin “IomeRumedwesty” daiu eliunanufidormniiasufuauysaiuasliadsenuduadiunigeu
wlmmf:é’ Benagldisnin “Ilumsndauarnsaulsvann mMuLYMSsaTeuKLNAR I TEN SR A SUUTEANN
yosmaUnases Liesngifsuiivindumsddiudesmumaraiinniseuussananfudiundweanisnds
Famstheri “nsade” ureu f1d1 “nssulszann” weeBouliveldsnh “neiu” iesanidlefianson
nndenesewdilivsngirfianuisitestunguinisdu (la theorie quantitative de la monnaie)
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WIDUTTUMILA LA DU NUUTINTZYINIANURANINNIIART (des fautes lourdes ou des irégularités

dans la gestion des finances publiques) sudunsnsevhavilinreuinsnisanuasuiseuios

a wa

MIN3IASIEs158se (Uinfraction & Uordre public financier) Afingsnerimualif Uhuasivunlny
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a Vv %4

aaa I 1 a va v 1 3
nednasedlunsdlfifinisdduliinsnuazujifinunguune Windifiguuaziosgnaslng

Y

o o

dmiuuseinalng feuusenAldsgsssuuywis1ve1andInsing wnsdnsy 2540 unasiny

o

ABLNTNNTINTZYIAURARBUININITNWNTASITINYMINEIIMUA Lgnania Il U uin
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VNNDIRYN ANUTURAMISITY taganusuliamsasilla S9dalidegnnanaleUszns 1nelanizeg1ees
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a

Aundaiadugsuiinveulunisaevaiunazivunlvedenailagliyniunazdesujifiaiy

y
HANIIATIVIUMNUAUYIFTNIUNNTATIVIULNUA URAUTEN5TA VIlvinisAIuANATIFaey
Tumanisadalsiifuldednedasy FafauuiAnfiavinguuuunisaiugunsiaaouitenisads
wazn1seuUszanavesUssnalsuaanusuldludssndalve Ussmelne3aunasdaulanain
aovusunuululssimadsaaa Tnesnualiesdnsfisisrvrantdfilunisfionsuinazidady

a o 1 [V a a4
AITUNARNINGA lﬂLLﬂ AT NTTUATIFIIVNULLNUAU

1
IS o v A

LA UIRYTVINAIURAIUYNITAAILALNITIVUSEUIUUDIAUEATIUAS

a

a

as19dunduAudunislddiuianunguanelussdunsesedydivesdmiiisuing
Hunsadidfduiusdelinansenudeaniuninvesdnivienthfivesyana nanfe Wmihi
danegaeldddavesanuznssunisnsnaiusdufuiindidesvalddrusuniaunases
wazidunisldsrunaludnuasifugusssunasinaazasanzyanandeyanala Jadu
mdaunasesmuaumvneluieuvewna 5 wisnsesdy Ao U uRs1en1sm1sunases
.. 2539 Fennagn1elin13nIuANATIIEBUTBIMAUNATEININUANANLYOUFIIN VLY
vesnsnseimnsUnases fadu lunsdiifinisflesvelfenaifinaeudidaiendn maaszdios
finsamdnamrouMengmunevesInsyimeUnasesegiase Tnefiansaninddssanan
fanuunndodlunengmnevidelyl uazaruunnsesdnaninaioussiifeuavinliddedy

wigniiinaaulasmalnaseviselyl

3 ' . . .
Frank Mordacg, Les finances publiques, 5° éd. : 2018, Paris : PUF, p. 104.

4 o € a Na o Y
DIUUN ATTUIUAST, “UNUINYBIAIAUNATOILNUNARNIUSNITARILLAZNITIVUTEUN

Tunssneiden1en1seas,” 1sansivnisaaunases U 22 atun 3, 2565, U. 59 - 60.
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a aa 5 ay 9
Tunisilauiinaeuliinssunisunases” Nliweusiengvue (le recours pour
exceés de pouvoir) W lpeguanualsiafiansandwunlszinulynisosninuveuiiengnung

. SRT] v a6 14 ! 1 [ [
(la cause juridique) aanlévdu 2 nsdl” lawn (1) auldveudenguuiedismnnisuen

5 aa L. . 9] a adaa
“TAnssumneunases” (Uacte administratif) {wdearnufnfiiinninssuungruneunases
vosUszinansaaa Tuvasiiluszuunguunelneg A1d1 “Ofnssunieunases” Wudssdivsinglusnudeu
MAYINT 1w wilsdess Wil wazunanuietunguuneUnaseadundn walilidesdmisnguung

nlasumstgiatenumzeraniannulilungrunelve (nsenn Arin “ng” vise “Admsunases” NUsINgTe

o

ndaauludrunngrunevesusemalngluning 5 winsessdygaisudiRssnismiinases w.e. 2539

v
va o

Wi “Gamesunases” Alasumsnanbauaslidedslilunns 3 wimsesatyaRdnnimalnases

1]

LaLITRSUIARUNATEY W.A. 2542) weanand luuseinalnanuin a5t “Gfnssunieunases”

ag9tagly 3 Anunungwananeiueanty Tawn 1) nungaluds danssunneunasedluaunu1eag19nIg

o

(loun ng Admaunases wardyeymaunaAse) 2) vuneauds danssunisnasedluanunrueg1enana

| |
o o =% o

(oA ng wagAmdm1eUnases) wag 3) vureauds 9Anssun1eunasesluAUrIEREMAY (RINIEAE
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N9UNATDY) AU LI

Ve ballemluunenuil Jeresesuiglitaunauin A1 “GRnssunisunases”

a Q)

Tugrugiidudwinaia (terminus technicus) veansAnwiiiiaumaneegienans (mumnedass) liud
nuazAdsmManasosiiuy

* lumanguinguuneunases nsuuslsziandananniianuuandsiullunsdagdie
UNAYMUNBNMITUUIYIIY 195U Gilles Lebreton Tunilsde Droit administrative, 10 © éd. : 2019, Dalloz, p. 525.
lauuseendu 4 Uszian ldun msnszvilaglifigruna (Vincompétence) n1snsgvilagliignéissmuguiuy
(le vice de forme) M3UnLTaunslga1u1a (le détoumement de pouvoir) uagn1sagiiindengmune (la violation
de la loi) ust o il ved1eBanunmsutsszivves Bertrand Seiller luntiade Droit administratif : 2. L’action
administrative, 7° éd : 2014, Champs université, pp. 252 - 264 waylumisde Contentieux administratif
6° ed. : 2021, Dalloz, pp. 321 - 322. Mdeusuiu Mattias Guyomar MdnLNsi NS UNFINaTgIUAiINa N
nsfianusiagldnauuiditadeluai Societé intercopie astuil 20 nuATTiuS .. 1953 Tnga1mdndn
Tunisilesefifinnoudifinssumaunesesderaunasesiu eilesadlddudilosdemaunasasuds faudi
efiufmunsyeziaiunsiiesed fileswrdnaunsaendedistodios (les moyens) Wandudilaildnaanususn

¥

Tudflesaduusniidusemmald lunsdfidededuududesediegluvszinuiymisesmnugeumengnuiy

U

Mpelaenvunamensnudiludlodduvaeiiund fegiudu mngiesnidudlemeliiiinoauidmaunases

lnvendasedisasninuunniadludanguune (Uerreur de droit) 1uidn dreunasesiinunguunelignees

Y

own fauddnvsiusseznaitunisiesniudy filesainenaendedied eiiisaesnislinumuneiianain

a

Weauteriaase (Uerreur de qualification juridique des faits) 1iw31 Torfinassiiidugudilalunisoanads

A a a1 a ey A @ v v ' % % Selt 2 L,
‘ma‘dnmaawwwmimagmmim LuaamﬂLUumamaqUiszm'}ulmaUmaﬂg‘mmamamqmsﬂu (Uillégalité
interne) LAY MIFANWIATIIUANFIAZNITUNUTTLANYBAMELANN YR UAIBN MBvetRnT sy
metnasesdeimudrAyduednddunisianudilavdniluimenguunedsiansanedunasesdadu

R RRIRY))
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(Uillégalite externe) mpuisanmlsiveusmengmnesiemanieuen e dadeivinliiangsy
madnasetlivoudengranedsliflidounnsesiiu “iew” wisiifinssumisunases (e fond)
whifuFemes “suuuuvdetunon” (a facon) lumsinaulslunisvhifnssumsunasosiheden’
uag (2) enuilsiveusengmnesemsnelu (illegalite inteme) Ao JadeivilidiAnssumeunases
lﬁ%auﬁuaﬂgwmaﬁlﬂu “iifomn” wislfinssumieunases (Uillégalité du contenu) eeralu
fouiiansa (les faits) vdoyawngdla (les motifs) fEheunaseslilunisdindulsluniseonifinssy
ymaunasesheder” lidasduanuligndesay salvesteiiaatviedengmne wazmmlsignies

Y o aa 1 9 Y [ 1 v va
anysalvesnsidgunanaiitavesheunases nannguanednasesdanausnglunsesvdydf

(fRNTe0T309 6)
nann1siugIulunIsIlER T RININBIAINTOUAIENY NU8UBIAITITETUIAAUEAITEN1SAS]
WarMSUUsEINTRInNENTsUN InTRRUWILALTAduTRquisRvesAin oy luwnghunavesmaunases
WHUNARIENTARIRAENTIVUSEUNN
7 . .
Bertrand Seiller, op. cit., p. 254.
8 .
Ibid, pp. 258 - 259.
9 v o aa | o ' Aa o o
nsAUANRTIaeuNsidauanaiiiavesheunasesluunngludiegeaiitenisad

warn1seuUsEInaesmalnasesgegaluAinnuImaUnAsesgeani aa. 7/2565 Naresuneeluludi 2.2

v
o

Yosunaull il srunenaidavewisunaseadundnngmuneunasesiidifyvesnguussinanldszuy
ngmEng Civil law 93838 UUNYUNNEAIEANYAIENYS NAIAD TALITIMENANTBUAIBNUNIBVBINIINTLIN
v o g ¥ o ' M MY o = al' | a |
manATEsIEABINIIANNTALIuTRINg e trgwaLilieUnases winlula Jeduludmuanazlilnges
Wihgunasaeligw1naiiila (le pouvoir discrétionnaire) Tunszuiunmsdndulaudusznisla dsdnaniiin
«, ¥ aa G a do v @@ & o vy Ao & oA G o A DX o a
winanfavsludintiHewdiidudstniendndu” Wewindudmdsliihednasesaiuisainfanssy
pavaUBIPNARINIEIUTIvesUsTsUlsageliusEAvsam agulsfiau nslisrunanafidevesdeunases
anagnatuRuasIaaaulilaemalnases 1ell s1unanafifivvesiheunasesenautieantilunafiiiaifiedy
(la qualification juridique aux faits) wagnafitiafnaula (Uadaptation de la mesure aux faits) nanafie
(n) Rafladtady (a qualification juridique aux faits) isenadfilalunislianvagngmuneg
Y &  a < aa v o aa ' a v § v Y v ¥ & a o &
wndaLnaase WWunsainguunelvisnunanaidaunieunasesunisinnudsuldngmunadiudewiaasandu
“pervsznavdimg” lumengune laedunsitadeidemasiiinsiadeunassuilaudiu iWudenaais

v v Y

UszampeniuiudamassdudumgiifesuanssyinisauinguuneUygaliviold Wuduseuiiluiila

o o aaa

d1Agyueslifig eadnasesdinihilunisasisasuinldiinmuianaialunislidnvaznguunewndeinaass
(Uerreur dans la qualification juridique aux faits) ndeuneaseddnanideiadelidnvaengmnenidemanse
fligausenguune alnasesdeudsnunalunisiivinyiiinaaun1snszyiifing

@sontndnly)
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SasamaUnATeaLaz3IsRaIsuIARUNATES WA, 2542 11R51 9 155ANTS (1) Usznausias) 72
153amis (1) AlFsrunaunaalnasedumsinnsanfinnwifinasudfnssumsunases filiveu
AIENNUY "Laj'jwmﬂummmwéaﬂumqgﬂmeﬁammuﬂwéaﬂumuﬁam%aaﬁaﬂiiu
yanasesfiinm fatu mnmaunasesiansanudaiuin Adsadnemalnasesuaiitomsad
LAZN1TIUUTEUIVBIAMZNTIUNITNTIIULAUAUTIAINUNNTDY Li1aeiemegaInaleuen
vomgannielu madnasesdeniidrnnafinnuifinnouddsfananauaniounsaauld

va o 1

AUINAT 9 355ANT (1) Useneusnms) 72 23sanda (1) WAINTEIVUYEIANINET

Tugawii 1 vesunenuil Saudsmsanwesndiu 2 daudes tdun 1.1 mauldvey
ArEnguInEaeIngnIguen (Uillégalite externe) voeAAfadeduinninuiniten1snds
LaENSIVUTEUIUVDIAMENTIUNMIATIIRULHLAY way 1.2 anuliiveudmengvanememnnigly
(Uillégalité interne) Y9I NasETInALARTTE NS ASILAZATSIUUT YA MIUDIANEATIUNS

ATIVIUBNUAY

1.1 anallsiveudengrnedaemamenen (Uilgalite externe) vasR1Atadetun
AMURAIULNITATILAZNITIUUITTUUVDIAULNTIUNITNTIVIULHUAY
IumiﬁmsmﬁmmsﬂimmimmLGuLLsJuﬁulﬁﬂﬁﬁamm%umauﬁﬁmumﬁ
Tungraneuazssdeuiiiedemiely lusdnUyaifeglunsesudydusenausysssuynyinniey
N19MTIVIULNUAY W.A. 2542 UT2nauiuszils unmsnITunITn IR uLN UAL N8BT NN

ANURATTENIUUTEUIMLAZNNTAGS W.A. 2544 Aaunazgnenianiaensys1ulydAuseney

a

$TETTUYNIIMNLNITATIVNIUMAUAY W.A. 2561 UsznaufuszideunnenIsun1snTIvkuuiuay

o

FwnenisinnsunitadumuRaitenisdunisaaawedy we. 2562 adungrunenldydue

1Y

Tutlagdu egslsfiny arszdrdyvesnguunedsatyaflusesiinanllladanuunnsieiy

(o NLTeesIan 9)

(1) nafidafadula (adaptation de la mesure aux faits) 1unisldnafialutunou
mevdsndiimslidnuangraneuiteriaaiaiidussdusznevdrumnudy Wunsdifingnunelisunanafida
uAdheUnaseslunsinuuazsuldnguunedrfudeiionseidu “esdusznevdiuna” Tumenguane
Huduneulumssindulahasnssshnmavielsl agils namite Wusunanaitalunisimuanalumangmang
maunasesemuANsTRdeuliiheUnaseddldenanaiiadndulaldes 1mneaniunginmsaluvisedvs ol
(adopter une mesure appropriée aux circonstances de fait) 6’?5@L‘f]umsmU@miaaaaumwa‘“ﬂmmiﬁé’mdau
(le contréle de proportionnalité) s¥uinamsnsnsnguanefifuualagineUnasosuasdaiianteduiu

winliAngunansgihnisauiinguanedayagild, Weng 15wai Iagaiivg), Tennufauarndnnisiugiu

vy
¢ o

U19U5¥N15009NvNgUNATS, NUWATIN 3 : 2562, NTUNN : Ieyayau, U. 119 - 132 uay Bertrand Seiller,

op. cit., pp. 260 - 262.
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1.1.1.1 N1SASEDURULHUANTABUT

mmﬁm%ﬁamsﬂé’aLLazm'ﬁinzmmL“flummmwmaﬂww

3

¥

Fawthiidingfnssuasled duliuitiaungvaneniseds fedu Fsenadinsdfidimdii
Uftanthitednsunnsesusliiirdnuaziduauinite msadauaznssulssana msaiuay
nyraeuludnuaedind1nluniadrinisisendt “nMsnTivaouRuMuAUlAEWn” daag19gu
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MasgeTTIYeY, 2562), w. 11 - 14,
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2011), S. 308.
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a2 Mayer, Otto, Deutsches Verwaltungsrecht, 3. Aufl., 1924, S. 93.

* Pietzcker, WDStRL 41 (1983), S. 151 (164).

2 Schmidt-ABmann, Das allgemeine Verwaltungsrecht als Ordnungsidee, 2. Aufl. 2006,
6. Kapitel, Rn. 46.
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a Sachs, in: Stelkens/Bonk/Sachs, Verwaltungsverfahrensgesetz, 9. Auflage 2018, Rn. 9.
# Scheuing, NVwZ 1982, S. 487 (492).

% Janning, DVBL, 1983, S. 401 (410).

7 Siegel, Entscheidungsfindung, 2009, S. 4 ff.
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	1-ปกหน้า-รองปก
	2-(final) รายชื่อที่ปรึกษาวารสารฯ 23-3
	3- บทบรรณาธิการ-มีเลขหน้า วารสารฯ 23-3
	4-(final) สารบัญ วารสารฯ ปีที่ 23 ฉบับที่ 3
	5-(final) ต้นฉบับวารสาร ปีที่ 23 ฉบับที่ 3
	6-ปกหลัง (ปีที่ 23 ฉบับที่ 3)



