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Abstract

The judicial review of the reasonableness, or rationality, of administrative discretion
remains an area fraught with ambiguity and difficulty, particularly in delineating the boundary
between reasonable and unreasonable exercises of power, as well as in determining the extent
of judicial intervention. This article undertakes a comparative analysis of the principles governing
the assessment of reasonableness in the exercise of discretion in the Commonwealth of Australia
and Thailand, focusing specifically on discretionary powers intended to apply to particular cases
or individuals. The findings reveal that courts in both jurisdictions subject the exercise of discretion
to scrutiny for reasonableness, even where the defect in question is not so grave or manifest
that no reasonable person could have so exercised it. In conducting such review, the courts
take into account both the scope and the object of the relevant statutory framework, as well
as the factual circumstances of the case. In the Thai context, however, the approach remains
less clearly defined than in Australia, due to the absence of explicit statutory provisions stipulating
criteria for the assessment of reasonableness, coupled with the tendency of the Administrative Court
to decide on a case-by-case basis without articulating the principle of reasonableness
or providing any definitive conclusion on this issue. It is therefore proposed that unreasonableness
should be expressly codified as a ground of undue exercise of discretion under section 9,
paragraph one (1), of the Act on Establishment of Administrative Courts and Administrative Court
Procedure, B.E. 2542 (1999). Furthermore, it is argued that the Administrative Court
may invoke the principle of reasonableness, as a general principle of administrative law,
alongside other established doctrines and considerations, so as to reinforce the cogency
of judicial reasoning, thereby serving the interests of both litigants and administrative authorities

in the discharge of public functions.

Keywords : reasonableness, discretion, review of the exercise of discretion, unlawful act,

Australian law
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® Australian Constitution
Section 75 “In all matters : ...
(v) in which a writ of Mandamus or prohibition or an injunction is sought against an officer
of the Commonwealth... the High Court shall have original jurisdiction.”
* WU 31991 16 (1)) Amusilsimalisiunasenddaiinaeunsdndulailiiveusnengmne

Nauan3eueaIula (an order quashing or setting aside the decision or a part of the decision)
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> Robin Creyke et al, Control of government action : text, cases and commentary,
5™ edn : 2019, New South Wales : LexisNexis Butterworths, pp. 51-52; William Wade, Christopher Forsyth,
and Julian Ghosh, Wade & Forsyth’s Administrative Law, 12" edn : 2023, Oxford : Oxford University Press, p. 472.

¢ Paul Craig, Administrative Law, 8" edn : 2016, London : Sweet & Maxwell, p. 527 cited
in Robin Creyke et al, Control of govemment action : text, cases and commentary, 5" edn : 2019, New South Wales :
LexisNexis Butterworths, p. 407.

" Robin Creyke et al, Control of government action : text, cases and commentary,
5" edn : 2019, New South Wales : LexisNexis Butterworths, p. 407.

8 Attorney-General (NSW) v Quin [1990] HCA 21.

° Mark Aronson, Greg Weeks, and Matthew Groves, Judicial Review of Administrative Action
and Government Liability, 7" edn : 2022, New South Wales : Thomson Reuters (Professional) Australia Pty
Limited, p. 244, op. cit. 7, p. 863.
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' op. cit. 7, p. 919, citing Minister for Immigration and Border Protection v Singh (2014) 231
FCR 437 at [43], Minister for Immigration and Citizenship v Li [2013] HCA 18.

" op. cit. 7, p. 921, citing Kruger v Commonwealth (1997) 190 CLR 1 at 36 (Brennan CJ).

12 associated Provincial Picture Houses Ltd. v. Wednesbury Corporation, [1948] 1KB 223,
United Kingdom : Court of Appeal (England and Wales) (Wednesbury).

2 op. cit. 7, p. 920.

! peter Cane et al,, Principles of Administrative Law, 3%ed: 2018, UK : Oxford University Press,
p. 196.
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L Wednesbury at [229]; Robert French, “Judge Bridlegoose, Randomness and Rationality
in Administrative Decision-making,” Monash University Law Review Volume 43 Issue no. 3, 2017, p. 591 (600).

' Taveli v Minister for Immigration and Ethnic Affairs (1989) 18 ALD 87 at [93], GTE (Australia)
Pty Ltd v Brown at [337], Tisdall v Webber (2011) 193 FCR 260, Minister for Immigration and Citizenship
v SZLSP (2010) 187 FCR 362, Minister for Immigration, Local Government and Ethnic Affairs v Pashmforoosh
(1989) 18 ALD 77 cited in op. cit. 7, p. 944.

a

' #1771 “making a decision” suilenuluangs 3(2) Guaaﬂg]‘mmUﬁﬁmammsquﬁaﬁgﬂmiﬁw “Fnds

M9UNATOY” AUAIUNUNIBVBINTEI1YTRRITUL URT19 15 1sUnATe W.A. 2539 wazn1snIzYiau °
(doing or refusing to do any other act or thing) ﬁ?faii”ﬁlwmwﬁwﬁﬂ’amimwﬂmm ualdsamfianisnseyin
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fifuaeniznsdl luumawififeuineldari “msdadula” Ssnsounquitamdauaznianssri;

ADJR Act

Section 3 “...(2) In this Act, a reference to the making of a decision includes a reference to :

(a) making, suspending, revoking or refusing to make an order, award or determination;

(b) giving, suspending, revoking or refusing to give a certificate, direction, approval, consent
or permission;

(c) issuing, suspendiing, revoking or refusing to issue a licence, authority or other instrument;

(d) imposing a condlition or restriction;

(e) making a declaration, demand or requirement;

(f) retaining, or refusing to deliver up, an article; or

(¢) doing or refusing to do any other act or thing; and a reference to a failure to make

a decision shall be construed accordingly...”
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2.2.2 vananuldaunnaunan1anguune (Legal Unreasonableness)
M yo o o o a o
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nAaRlupR Wednesbury fia liidniinetiteansal slauwmaunasui sl pnsuuuanuseviain

" ADJR Act
Section 5 “Applications for review of decisions
(1) A person who is aggrieved by a decision to which this Act applies that is made
after the commencement of this Act may apply to the Federal Court or the Federal Circuit and Family Court
of Australia (Division 2) for an order of review in respect of the decision on any one or more of the following
grounds : ...
(e) that the making of the decision was an improper exercise of the power conferred
by the enactment in pursuance of which it was purported to be made; ...
(2) The reference in paragraph (1Xe) to an improper exercise of a power shall be construed
as including a reference to : ...
(¢) an exercise of a power that is so unreasonable that no reasonable person could

have so exercised the power...”
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v op. cit. 9, p. 272.

2 Minister for Immigration and Citizenship v Li [2013] HCA 18 (French CJ) [28] (Li).

! Minister for Immigration and Border Protection v Singh [2014] FCAFC 1 at [44] (Singh).
% Ibid, at [45].

2 Minister for Immigration and Border Protection v Stretton [2016] FCAFC 11 at [2].

“ op. cit. 21, at [48].

? Chris Wheeler, “Judicial review of administrative action : An administrative decision-

maker’s perspective,” Australian Institute of Administrative Law Forum issue 87, 2017, pp. 79 (82-83).


https://jade.io/article/265768
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9. WildRasanmenuvdngiuetdimea v olidulummEesads
forfivassossaumaaung nMssauuigiuietudertasieiiiaumaauna (mational assumption
of facts) Wiemsaguweundngiuibiaumnauna (irational inference from the material)”®

A. imslyivapafiianssnevielsiaumaauna (Logical or imational)
vielaiindnguiineshlalstoasuimuiy

1. Srmnufawanafeafunenuvdngu anudilafaviemsfiaai
VOONAUAIVORA

2. daudsfunerundngrufidiminegsin (contrary to
the overwhelming weight of the available evidence)

2. fimsuanandoinaTeiiliaummaunavieliduiunisuaim
JoLaasaegamninyal (failure to make reasonable inquiries)?’

(2) mmhiammamaﬁummaé’wé (unreasonable outcome)

n. wadnseonuniulddaiauinliaumnaunaniofnnsiny
(unreasonable or illogical) 14U 1Wuluniuswnela (arbitrary) bl,%jwiﬁlwa (capricious) ﬂqmﬁ%a
(vague) iﬁaguuﬁugmmmmﬂmﬂuﬁq (fanciful)?® wWiuladnanlafianudusssu (plainly unjust)
wetnreantydiln (lack a common sense) Fansdlmanifosdaduiilionaioinlunadns
flonafstulaeveusenginevesnsléiuna (cannot be said to be within the range of possible
lawful outcomes as an exercise of that power) %’

¥ \iunnsldnandalaoviamnnasessvi dataunazidilald
(lack an evident and intelligible justification)

a. unisdnduledilalddndiusgruiuladn (obviously
disproportionate response)

1. WumsdenjuRleelSmmrenisuilaly (unjustifiable discrimination)™”

* op. cit. 9, p. 252.

& Roger Douglas et al., Douglas and Jones's Administrative Law, 8" ed : 2018, Sydney :
Federation Press, p. 450.

% op. cit. 25, pp. 82-83.
* Minister for Immigration and Border Protection v Stretton [2016] FCAFC 11 at [11].
%0 Margaret Allars, Introduction to Australian administrative law, 1990, Sydney : Butterworths,

[5.54]-[5.57] cited in op. cit. 27, p. 449.
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wanauladadrudunalunisnsaeuanureudienguuieveinisindulanisunases
ograduenina udftioldimanmsdananuegidudiuniwemdnauauinasmnaud,

4) Tuususun maluasesgeeansifssaniuin mnududulumnsveasy
msnszvivsUnasesenademuuanssiulumudnuasvesssiulym vieunsdimdutes
fmslindaliieunasesimaussdiu Tasmagensuin lusfuisussiamenaazdiiansnsiaaey

I oA = a A Ay o w = oA a Y a
NN DU ?jﬂﬂ']iWﬁ]’]’im’]’)']ﬂ@Uigm'ﬁLﬂVlWaﬂﬁ]qﬂﬁﬂqiﬁi'ﬁlaauwiﬁﬂm LWENI@ a’lf\]Wf\]’ﬁm’ﬂ@mﬂUiUW

' I
a

Y9INNUIY dnwazvesdndiidulsziiu nsidaduinerduanduiiunn Audieriey

vowandulaluF ey q Tumsiansand aszdhdguesmsanaulatunetesiusslovdanssae

(% '
k% v

viseUsgleniduyana Metaty afneiugadeiimaaniusspneddedunndn Wumirivema
N9gRvansIvaeun1siinafilvegudutuninnitendw® wenainil undygAuingvingaiaiing
seAUtNTUlUNTATINERY W unngriganaivuaI N sandulanlveraszdadliuimin
futeiansaneddlaegrmilsegaiisme Fnsailamazdasinsanmstiminveseunases
luraefiuansalinguuneetaneunaiidaliunleunasesedrenitaindaglilanivuadade
A a \'Lal I v 32

feiasanlisgataau

[l
aa A

2.3 navasn1sidnantanliaumaaunaluiniadgooninsiae

2.3.1 wasaAMNANYIalvanHnaula
Tuiniesgooanaide iguisauliveusenguunela q Aagnseny
awanysaivesmsinalaliazdeadidnustnsdiGonindu “Jursdictional Eror” Fsnnuua
praonfavvneie “Younvsesmanmsune” witlagtumnermusifanndu 4 Alkiveusengrne
e eusuavanmsgnaeaeue W mmlbiaummaa mstualssiuinsanifianann®

nsslfnammaguiaaseizeeansdslanamanliluaf Hossain v Minister for Immigration and Border

o op. cit. 7, p. 428-429; Minister for Immigration and Border Protection v SZVFW [2018]

HCA 30 Edelman J at [153]; W375/01A v Minister for Immigration and Multicultural Affairs (2002) 67 ALD 757 at [16].

* Janina Boughey, “Legal unreasonableness: In need of a new justification?,” The University
of New South Wales Law Journal volume 45 issue 1, 2022, p. 113 (123).

* see op. cit. 25; Cane 85UN971 WALANATIN “Jurisdictional Error” e 4aUnng s
Rerfureuumuessnamaingrneveseunasedumsdndula uwidewnl@insinuveigveuuneiung
sestevmdnanlvsuluadsunnsedunsyuiunsinsaluiemuesssndulagie see op. cit. 24, pp. 95, 97,
949014 Geoff Airo- Farulla, “Rationality and Judicial Review of Administrative Action,” Melbourne University Law

Review volume 24 issue 3, 2000, p. 543 (551).
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Protection 31 MMSAATANINTUTDUNNT DIMINB U okl A8dasiansanauduanseddn

o
(%

(materiality) ¥0sUpUNNIBILU NAIAD NMsAnaularewdUtNNaEA RS UNANIENUINNTOUNNIDILY
Tudnwagian danudululaass (a realistic possibility) vnliddeunnsestdu nsindula
vawrgUnATEIRkAnsveaNntU* deunisiansanitaulianaukaasnIT U aANaNY S0l

Ya3n1599aulansoly ARDIRITANAIUNENLNAUNAINAIIRIELT U

2.3.2 watuisasnisidigreiaianansanluila
aa ) v a v A & o o | d{' 1
nalndumssinaulalud nuausniluid waleuneses dormnulliiauwm ks
MANTWI AN BT aUNNIBIMAUASIWIIUAT Tauiiumdnnisuazaidodevesna
Tueseigeeansdeniolmdwiuiuliey nanfe feibifimsiedulamanasestuadlumngmne®

= = = ] 3 2 v val v a 1o a
GZNELU‘VHQV]QUQ ﬂ’]aL‘WENLLG]Uigﬂ']ﬂﬂ’J’]MLUUIM"ZJSﬂLWENW@LLa’J LLazlg}l‘l/lLﬂEJ’J“U@GEJ’H]LWﬂLQEJhJW]LN‘IJﬂﬁ

Yy v
Ly @ 1 a = o

puddeusls® agndlsfnm Saifiiui naflasfrtudiulued funiun uavdndsduealallédean
sanun® Bavalun1sufod madiulngluaiessoeansdesinsiidfininvifinoeusds
vosheunaseey™ \esmnmasatiemumdnnisiin dednasessosdsnnalunmsdndumssng o
santdimsfienumdnmsutauennslisiusivlae maduednaievibduiissdsiunatne
Aeafumuauysaivesmsinaulamenases® wenant Wannmsvesmsnsadeunisiadula
maunaseslusyUunINeLUUABNDUAR TN NUsEImASsngueraludnanivanils Liesann
fidnwariysdunsiauieiodionndneudazUssan wu mdsmaluwamszamngn3d
(prerogative writ) Wiiinaeufdwaseunased® S‘i‘fﬂma%Lﬁuﬂﬁaﬂimﬂdﬂﬁﬁqﬁﬁwmaumiﬁwa

solunseld agslsinu dmsunsdiiilunsnszyindy 9 dwinanmsldnanidanllaumauna

** Hossain v Minister for Immigration and Border Protection [2018] HCA 34 at [23]-[25],
MZAPC v Minister for Immigration and Border Protection (2021) 95 ALJR 441, Minister for Immigration
and Border Protection v SZMTA (2019) 264 CLR 421; Paul Daly, “A Typology of Materiality,” Australian
Journal of Administrative Law Volume 26 Issue 3, 2019, p. 128 (134), 137-9, cited in Emily Hammond,
“Materiality And Jurisdictional Error : Constitutional Dimensions For Entrenched Review Of Executive
Decisions,” UNSW Law Journal Forum Issue 6, 2021, p. 1 (2).

> Minister for Immigration and Multicultural Affairs v Bhardwaj [2002] HCA 11; Kristen Walker,
“Jurisdictional Error Since Craig,” Australian Institute of Administrative Law Forum issue 87, 2016, p. 35 (40);
op. cit. 7, p. 1021.

3

® op. cit. 27, p. 951.

3

! op. cit. 9, pp. 738-739; Jadwan Pty Ltd v Secretary, Department of Health (2003) 145 FCR 1 at 16.

%8 Section 16 of ADJR Act
3

? op. cit. 7, p. 970.

a

% see Ibid, p. 51.


https://jade.io/article/101883
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gouluifinanumiuiidaudiudenan Wesinnisnszviinarilasaninlionafinaeuldogudy

madevhlaiitesduinulilvinssyinniswutiusiely
2.4 wimMsIladeANEuvnNavaINs [ anllavasaluasasgeennsiie

2.4.1 nguARNEUNITATIRAULYTLEITDS
maluinIesgoeansaalinmdnisesanuaumvmaunaliluafinediu
N13RTIIRULLETBILININ Belldedunainpfuseinvilazegluusuniideutianiy ewin

aa o wa

wiinsesgosamaieasiinusemunuAnaseIUsEMANe N URANE wianTRUayalFsengrine
fwnliunasdindvsuaziainimeesaunen lnelin1seenng uunedningiunan1snTivdaey
nasisdulaveredneses® wenantl SlundayalRdnleulumungrineneiteune s 0Ir LRSI

PU555UA (Natural Justice) M5 ensaaliia ol e usTsu@anszuiums laedlmsimusi s Aansan

[ (% '
[ v =

N1inkaza8fiTuNT AINUNITVENBVBULIATBIMANNISIT0eANN AN AuNaTITNgNUB I
Junsifudutesiniang1n® ddredeadniaule dsil
1) AR Minister for Immigration and Citizenship v Li (2013) (A L)*
ARiuAAsUNdRraINInTIREUAY IENn NG TnetdumRusn
NIMINoUAIEANNATIASA YTOBNTENTY AD NMIVEIVBULIATBINITNTIVEBUAIILALLRAUNE
vosmssindulansunasesainudnnisluad Wednesbury® deifinasandilfe dlesndlddudve
a o a 1 va o a Y a ° = o ;oA A Y
genigUsunvinueBasey wiglanmiasanlaufesdelieanteyauieunduieUssdiuinw
& v 2 v av v 9 a ¢ ' o av v o
Judayaiv gilesadlnduanssalludenmenssunisiansuignssal seun dilesndladuive
semyUsuinnideniuiidminfiansandnas@eignuiesuiu Sugnssainmsuszduiang

waglavelvinaignssunisiansangnssainsdlimvensiinilasensidedulineuauninaensnunag

a ° o o 2 oA Y 1 o g va ° G IR% ¥ 1Y
nmsisanAvensiiaesiluign lnggrei launladeyailiduusenaudveigilvignaeua

Y

o w

wagnan1sUsudunsiiaesdvenanainduiduansed1dny winuenssunise lusenisiansan
warduduridadeveuNarsandudulagsnedn filesndlasuloniasg1aifisaneii azduas

LAZLARINETUNANFIUYDIAULE

“' Emma Dunlop, Jane McAdam, and Greg Weeks, “A Search for Rights : Judicial and Administrative
Responses to Migration and Refugee Cases,” in Matthew Groves, Janina Boughey and Dan Meagher (eds),
The Legal Protection of Human Rights in Australia, (Hart Publishing, 2019), p. 13.

* Grant Robert Hooper, “Three Decades of Tension : From the Codification of Migration
Decision-Making to an Overarching Framework for Judicial Review,” Federal Law Review Volume 48 Issue 3,
2020, p. 401 (401) cited in op. cit. 32, p. 121.

“ af Li.

a

*op. cit. 32, p. 117.
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magaviaateizeeawsideitadyin msnauenssunsiasangvssal
No o ! v A a < o a1 Ya < ' v a
fimddlsieunnelvideumsinsanidumsnssinillauvausa Ineginne French wWind1 msdindula
Aananlilieguuiiugiuvesnisiatsanlameusnainnstuduingiesnilasulontalunsiuas
agaiiganauad lngldlaiinisiansananssvesivevedesnndnsidedisunisiansan
AnannanuRavesdiesnfniedunuivinsesduidudegiela iadaliidulunuingussasd
Afmualunguane Jaiuin Jdnvasdunisldnaiianudinela dauininwdnaiuvinu
a < ' [ a ! ! °o v 1A ! a a
famiusiuiudn msiasanasldaumaamalinsdndeegiiiswansilanuad Wednesbury
lupddl WefinsanveulnkayIngUssashvesundyaAnlrg1uiannenssuniss lunisideu
Msiasauds wiulddn Augnssuniss Wihwindudemassaniin gileswdldsulonmalunistuas
wniuauasuas luragiininduanudnduigiesnfasazlivanmeundnguretay
Wueeiuly uageSuiedn anuliaummauna (unreasonableness) lumssindulasaiinain

nmsdndulannamsrasesutaRuLaidilale (lack an evident and intelligible justification) *°

fiffstedunnin Towiaastluantldlyiessosnnuliaumvnauna
1 9 WU walanuifeatesiutounniaadenssuiumslunsinnsandiveidaunisnansanmie
Y @ a1 e & Y Sy v v va Y | S =~ MY % va
Toiiaatauidenaeniludeliudeildlainisiuiladnsdiegaiivsnanls dafinnnwr French
I9itladedn nsdidnamiduisieunnioasosrnudusssndanszuiumsuazisosmuliauvnauna
lun1sdndula® 8nUssiaunils Ao Tuarudivvesininwiviwinulainisnanduulfe
Sesnuladngdu (proportionality) 31 nsmevaussviulatninllladneiu (disproportionate)
YeannznsIUnsT \umsmilsivilienvasuisnriliaumnaumald swudumsimdnmsaanaranld
< 1 ) aa o A 1 i v o A X a8 1 q Y aa o [
WuduvilwesmAladeizerullauvnaunaiolvilianuminuiug Wy uwilllndudeldadendn
Wesnnluniesgeeansids nanauladadrudlmdunannisfidrfglunisnsivgeuauyey
sanguuneiazlilafinisszydumguisanuldseudionguuneveinisdedulanisunases

‘:1' R sL a7
LENgaNIUNANABULADELA
2) AR ABT17 v Minister for Immigration and Border Protection®®

AlespREumvesenitAuAToL o neagniLiuad uUssIATeInY

wignufias AnenssuNsiasangnssallaiasanaduidssdunivallunisiiansanduiuuds

& 1 Ao oA A v av 1 v a A a Y = a d' y) 1%
Wiwdn Sanvaghivndete waviflesndiaunsalinvasBenmuiuld Jaujasiaesuilslos

* @8 Li, (French CJ) at [1]-[32], Hayne, Kiefel, and Bell JJ) at [33]-[87].

“ op. cit. 14, p. 201.

" Ibid, p. 202; Anthony J. Besanko, “Legal Unreasonableness after Li - A Place for Proportionality,”
Amicus Curiae Series 2 Volume 3 Issue No 2, 2022, p. 278 (291); AR Li (Hayne, Kiefel, and Bell JJ) at [33]-[87].

* ABT17 v Minister for Immigration and Border Protection [2020] HCA 34.
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1) AR Bushfire Survivors for Climate Action Incorporated v Narrabri
Coal Operations™
AaIladean mskdafiunsuansndemassadowiu (interim finding)
1 I a [ 1 a o ﬂ:l wa = Ya M Y2 ) ] Y o ¥
sgafufdnuaenaulmdeudinmmueemiiadanu Wlidwwehilienldsunamungmunels
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* Abboud v Minister for Immigration and Border Protection [2018] FCA 185.
*% Bushfire Survivors for Climate Action Incorporated v Narrabri Coal Operations [2023] NSWLEC 69.
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2) AR Alajmi v Macquarie University”:
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*! Alajmi v Macquarie University [2019] NSWSC 1026.
*? Marshall v Parole Board Queensland [2022] QSC 90.
% swan] Segaioe], YoruAnuasmdnmsiugmannsnsvengvaneUnases, faniada 2 : 2562,
NTUNNT : Aggaywu, U, 120.

> gvie wedds, maunasemaznliuaf luraunAses, fanindsdl 10 2562, e : dnineusy
Anwnrnewinudtufinean, u. 29, 33 $1eidu gaass wgnnns, “mimunumstinaidavendwmiiivesss
Tneemaunaseding” GnentinusAauamansumUngie, avnguuneumsu auglfmans, iwnine1dusssumans,

2565), u. 11.
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> iy a3, aunAsesayMIRLAR aUNATEY, RUNASIA 10 : 2562, N33 : dtinausy

[

AnwngunewiauAvadineam, u. 33 $afidlu gaass wazaung, “nmsmuaunslinafidevesdminiivesss
Tnemaunaseting” GreninusAaumansumnUngs, amingruneumnau ausdfmans, 1ninendesssumans,
2565), W. 12.

% 190 15995507 53, U, 150.

*" 959U MATAY, nYrIneUnATes mavialy, Rusinded 1 2554, N3N : GRs1ugs, u. 84
Seffimnwmaginifl 646-647/2510.

* siantl MATI, ngvneUnAses MANILY, RUWASIA 1 : 2554, ngawme : TRATI8Y3, u. 88-89.
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