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2. fededingafusuuszinalunfasidfinveirsauvesiglulszmasesinside
Fofansaufeifunisumsdnnsmineinsdasnds “desrindusudseann”
Judefinnsanfinuldlunsdinnuiuinnisazidavemisnunianaseswessemneoeainside
salunguune common law waznguineatdnuaidnus Tasiawizetnebs anendsnsnuniy
ngManeInfeNInsEilagUsEanm (Review of the Law of Negligence (‘Ipp Report’))® Faiiu
AnveInInsIngvaneinssausuRAMINg (Civil Liability Act) egraduanednualdnys
voUszinAveamsiay damalvvateuaszinisimuadenedainad iluundyafvesngune
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5

meunAsesanansavduenTulsediveuasanusuiia Nisendn “desegimeuleuny (policy

Y

defence)”

Fausionn malulstmeesawmsidesindanuduanazimuslyuiisnunanases
FossufiniloddesiinmsiarsanussfuineivesiuaniusuazninfivemutsnunsUnases’
Tneeadndfaauedlunsdilufinsandeadedunsdnduladaleunevemusnumaunases
Faufedostunsinassndnens (allocation of resources) lilanauauBIRaAIUGBINTVBIF AL
Tutssfiusing 9° viterfnuerindulssiuililannsaludaduly (nonqjusticiable)’ fewgitesin
HudeafetuulsnensemsiaaulamnsidiedasdnrendnnsudswenesdnsfildsuaesUlng
(Separation of powers)™ LLaz%'aﬁwﬁﬂué’ﬂwmzﬁqﬂa'ng]ﬂﬁwLSi’thﬁmamﬂuﬁawﬁﬂumimmu
NVINEIRI8NINITEVINIAEUSENM (Review of the Law of Negligence) UaantigamumaunAses

(7

(public authorities) luguy “dasioginmeulsuie (policy defence)”

Y

® Panel of Eminent Persons, Review of the Law of Negligence : Final Report, 2002, (‘Ipp Report”).

" Justine Bell-James and Kit Barker, “Public Authority Liability for Negligence in the PostIPP Era :
Sceptical Reflections on the ‘Policy Defence’,” Melbourne University Law Review Vol. 40 (1), 2016, p. 1 (5-6).

¢ Ibid, p. 6.

’ Greg Weeks, “Private law litigation against the government : are public authorities and
private actors really ‘the same’ ?7,” University of New South Wales Law Research Paper No. 2010-68, 2010,
p. 1 (13), [Onlinel, retrieved from https://ssm.com/abstract=1721884 il 15 NEWAIAN 2566.

' Mark Aronson, “Government Liability in Negligence,” Melbourne University Law Review

Vol. 32 (1), 2008, p. 44 (56-58).



196 @ 115815391N15ANaUNATY U7 26 atuft 1 (WNTIAN-WwIew) 2569

2.1 daiauadnnie “daragindasulauns (policy defence)” nelisnesny
atvauysallunsnumungngdndienisnssinlaguseany (Review of the Law of Negligence :
Final Report (2002) (‘lpp Report’))

Joragisaeuleuny (policy defence) Usnglunsiiansanvesdeiinnsani 39
(recommendation 39)"" vassngauatuanysallunIumMuNgraEIENNSElagUseam
%39 Ipp Report @ sidudrunilswesnisnarsunludiunnusuinresnurg91un1aunases
108 Ipp Report liuennsddadunuivesdenedindmewleuiesendu 2 nad lawn nsdiusn
o ~Na A 19 Y} a Y o . A & =
Junsdliineadesiun1suimsdanisminegans (allocating resources) wagnsfinaess 1unsel
a a o U a 1% o . . . 12 =& Y a a o &
mAeiumsAndulanuuleuensdens (making social policy)” #etafiarsanigiiusulseanaiuy
Usingeglunsaiusn

= Y 1 e N A Y a Y o ]

n3aILIN Ipp Report lanafensdifietdeaiunmsusnsann1sningInsi
Junsdliviienuuessy Wy wiieauieadunmai wie misenuieriugneiuuiawi
finanidutwesnisileaiensesrdemeainnisnannin mhenumnanasesvianululevili
anunviseUsuegneliduagiavemtisnuilinulaeadegraiissmeneyiiiiunlda
Ineivissnumeunasesdisulssnaninauasdesdnassuussinasana rviiunsug Uhminfsng o
- v & ! ) = s Y vy vy a
Iannvang saewnil Milsnumanasesianaiiealszasanaglandeladn aulaiinsiiansan
dnasseuUszinaniioldlunsaifiumsang § agrsseunpuLaz AT wagynluladnasseuuseane
Wandalitiunisiadingns Alderaviliaauntudasadeunnniniduedls visil danudadin

nuIsUNIUnATaIfass g IUNsEvlagUsem (negligence) annmisinaulasg 1alaagnemile

Y A

Fafsaguudosiiadiunineinsuds douardanansgnuieninuaiunsalunisujoaniii
yownhsnumaUnasesdudunsnsyiludfieussleviasisas

ns@ifises Iop Report enshegensdiidientunsdrduladuuleuenmadnuii
onailfflemhssumenasesifivihiiAerdunsmunuenFguLaziteINIAeTY 91057
aumduiegluagusuaudeliiAnuaniiemadeaazdeliiAatymmnisiuguainuin
Tunsdwuil mhesnuiiieadoeafosnisidudein msiesananuiiswesauaduwazduna
ﬂﬁiﬁuﬁuLﬁ“flumiéfﬂﬁuiﬂm&gaagjuuLmmamaé’mé’mmmmﬂﬁm (social and policy consideration)
LLaﬂé’:ﬁmsﬁmﬁmﬁwﬁﬂmjﬁmaaQﬁa'auiﬁl,ﬁaﬁmmﬂmmaaéwﬁﬁauua”a Tunsahauil lop Report

Wiuln msneenlinsditneduilneliAnausURAnINaziinaNN1snTEYlagUssumiiTa i

" Panel of Eminent Persons, op. cit. 6, pp. 151-158.
' Ibid, pp. 151-153.
" Ibid, p. 151.
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anuusens W Usenisusn aaenalifenudsmngiismelunsdiluitadonisdadula
maulewne (political) Masnvmannavdelyl Usgnsiaes maliliviissuiivangauiagidily
aTRaouUALNzanvesnsinaulanalsviaidesanldlyfunudssmvuluniansides
wazlifosfuiinrounenisifles Ysznsiaw madilufiansanin msdedulavienisnseii
yomthenumnsUnasesiuaumgaunanielsl enafeddfunuuaznaiun'
Mnnsiiedesdedy Ipp Report dldiidoiausld “nsindulaiiiidnvae

a

Hunsdrdulanaulevie suldun ussmnisdndulafisseguudeiansanieiunstdu sugha

43

o o A

mailes tadevidedediindumadsnu lioravduenuiieldfiansaniy mihenuvesdgiosduiia
TumudemesedinniesrsmefiinanmsimisnuesignssylaeUssanvvi saziaoremini
ymauay (public function) 18 uusmsdnduladuandunsdedulafliaumgaunaessouss
wdviuilionndidmifvesssaulafiegluanusnfertuasdadulamubiu” (so unreasonable
that no reasonable public functionary in the defendant’s position could have made it)"?
Witaeansdlazdmuieaiuiuegrmandedslléwed Ipp Report léfansan
uazdavhdelauenelivndedeniu egndlsomu defasanegwiidu asiulsin Yssiuinde
“Fodnfndusulszaana Unngeelunsdiusniaiendestu “msuimsdanaminenns” Aidetegisdiia
TumsufUamiiang q snndnsdiassdawadnluivssifunsdndulavesnisnuesss
vuvaNamsdsay ails Telauetaiuves Ipp Report thiflfidudefinsandalumnsnguane

FeanusuRanIawne (Civil Liability Act) Tneusingiludefiansandeenaieusznisdavinli

VONITUIIINE “UOTTAAIUIVUTEUIAL” LUNANAINAINTINAITUIDU ¢ DYNTALAUBIVU

" Ibid, p. 153.
" Ibid, p. 158.

“Recommendation 39

The Proposed Act should embody the following principle:

In any claim for damages for personal injury or death arising out of negligent performance
or non-performance of a public function, a policy decision (that is, a decision based substantially on financial,
economic, political or social factors or constraints) cannot be used to support a finding that the defendant
was negligent unless it was so unreasonable that no reasonable public functionary in the defendant’s
position could have made it.”

Soordnadul udesffiuduasumnann “Wednesbury Unreasonableness” Suiliian
97nAR Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1947] 2 All ER 680 Fadunsd
fimaiuin mslinaffavessnasesiy Wunslinaddafiunnsesesnsisusmuistudunsligaiia

ﬁi@j%auﬁwﬂgmma (so unreasonable that no reasonable authority could ever have come to it)
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2.2 feRvmsanindaevdnmsiinendasiuninennsussmesivennitenuuesdy
AElANYMNIEIIRIBAIIUTURANIUNS

ndotauefiusinglu Ipp Report waszduluglulssinaseainside

¥nsnguaneindaeausuiavaunia (Civil Liability Act) Tuidumednuaidnuaiieldussnauiu

(Y] a «¥ vy . 5
wanngvanenusInglusyuu common law lae “desiagieuleuns (policy defence)” asusing

va | v

nelaundyalfidinieg “Amnusuiinvewminiieauessy” (Liability of public and other authorities)

o

'
Y a

Fedafarsaunieadu “mMIusmssnnimineins” dnusinguntyadludnvasidundnnig
MAITITUNTNEINTHAL A TENUN V0INUI1UV95F (Principles concerning resources,

responsibilities etc of public or other authorities) 1Ad18A& AU ﬁ'ﬂﬁﬂi'}ﬂgiummm 42

v va |1 v Y

WA U A9 28ANT U AN1IWNIv0ITgig1vbIad (Civil Liability Act 2002 (NSW))

P} [ e ]

luanwazfiidudeiarsanfinguuneivualidesddeiisniondventuuidsznounisiansan

[ 4 a w

PUSURNTOMUIB9IU093E LUaTu 4 Ussms laun (1) aseudhiiviisnuvesssiesufunuu

o«

[
Y

gougninalagnneINININITRULaENINe NI 9 Wil iensuiRvinnitu (2) Msdnass

'
a

N3NeINT (general allocation) wid1ureanulsudInaliegnldudsle (3) a1seni

o

NY8UYeIsgR e URTY gaufoAdadsussninsiantNnanalgveamuIeauuessy
lnglidinigawantinnnusng Tunsaiim vty uae (4) Mieaueds§eanenaNa 1191937
Yo a o = a 1% v a wva Y A v d' < [ !
lpaunismunszuiunsniluniennnsguiiettestunsuf Ui iuay wieidundngiudn

Y awva v a aa 1 ¥ v (7 o X @ 4 Y o Y Y Y a
VLWUQ‘UG]‘WU’W]W’]MﬂimwW’W]E]EJ'NL“@J’]%??@JLL@'JVL@ YU L‘UuVlﬂawU’N“U@LLﬁ]ﬂsLumaﬂ‘lsﬁ’J’l VBWINTEUN

' Mark Aronson, op. cit. 10, p. 62 and Jelisaveta Kyriakakis et al, Contemporary Australian
Tort Law, 2019, Cambridge University Press, pp. 88-89.
' Civil Liability Act 2002 (NSW).
Section 42 “Principles concerning resources, responsibilities etc of public or other
authorities
The following principles apply in determining whether a public or other authority has
a duty of care or has breached a duty of care in proceedings for civil liability to which this Part applies—
(a) the functions required to be exercised by the authority are limited by the financial
and other resources that are reasonably available to the authority for the purpose of exercising those functions,
(b) the general allocation of those resources by the authority is not open to challenge,
(c) the functions required to be exercised by the authority are to be determined by
reference to the broad range of its activities (and not merely by reference to the matter to which the
proceedings relate),
(d) the authority may rely on evidence of its compliance with the general procedures
and applicable standards for the exercise of its functions as evidence of the proper exercise of its functions

in the matter to which the proceedings relate.”
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Legal Conference,” New South Wales Judicial Scholarship, 2014, p. 4, [Online], retrieved from https://classic.
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¥ State of New South Wales v Ball [2007] NSWCA 71.

“ State of New South Wales v Ball [2007] NSWCA 71 [2].

?! State of New South Wales v Ball [2007] NSWCA 71 [3].

% State of New South Wales v Ball [2007] NSWCA 71 [12].
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% \Weber v Greater Hume Shire Council [2019] NSWCA 74 [5].

" \Weber v Greater Hume Shire Council [2019] NSWCA 74 [94]-[101].
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wazN1R31 5C(a) kit Civil Liability Act 2002 (NSW)

“5B General Principle

(2) In determining whether a reasonable person would have taken precautions against
a risk of harm, the court is to consider the following (amongst other relevant things) —

(c) the burden of taking precautions to avoid the risk of harm.” iag

“5C Other principles

In proceedings relating to liability for negligence —

(a) the burden of taking precautions to avoid a risk of harm includes the burden of taking
precautions to avoid similar risks of harm for which the person may be responsible.”

# Section s5C(a) of Civil Liability Act 2002 (NSW).
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** Weber v Greater Hume Shire Council [2019] NSWCA 74 [160].

*! Weber v Greater Hume Shire Council [2019] NSWCA 74 [174]-[178].

%2 Weber v Greater Hume Shire Council [2019] NSWCA 74 [180].

** Richard Cheney and Justin O’Connor, ‘Civil Liability Act 2002 : Sections 42 and 43A’
(Paper presented at Greenway Chambers CPD Seminar, Sydney, 11 March 2020), p. 11, [Online], retrieved

from https://www.greenway.com.au/common-law/sections-42-and-43a-civil-liability-act/ e 8 qumﬁué 2568.
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