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Abstract

This article presents a study on the legal relationship between the state
and the Church (the religious authority) in public law perspective. The first part examines
the principles of law that explain the independence of religious institutions from state
institutions in various political societies, in the following topics : (1) the categorization of
the constitutional relations between the State and the Church, which may be divided
into the secular state, the religious state, the state which has agreements with the Church,
and the state with an official national religion but recognizes religious pluralism. These lead to
(2) the principle of “spiritual sovereignty” which is studied through the theory of institution
and foundation, demonstrating the independence and self-governance of religious institutions
or religious organizations in terms of organizing and human resource management, and
the power to control discipline. The second part is related to the integration of religious
freedom and secular issues within the state jurisdiction. This is a significant topic that subjects
many cases under the consideration of the Administrative Courts in both Thailand and
other countries. The research topics are as follows : (1) Restriction of religious freedom
to protect the public order, and (2) reconciling the equal values between religious freedom

and other rights and freedoms.

Keywords : religious institutions, spiritual sovereignty, theory of institutions and founding
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> ps1eaziBenuiudsléi https://www.ilaw.or.th/node/a080.
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2. %ann1359198 “asUlneTun193n3gygyrau” (La souveraineté spirituelle)

Anwiniunge)aartunaznisnany (La théorie de Uinstitution et de la fondation) :

v o

sianududaszuaziisnunaunasesiaesiidyuivamauinsdula maudnshfianududasy

p2
o o W o/

= o .3 . . . . . o
wazdisnunaunasesnuLeladuAUSERULY (L’ autonomie des institutions religieuses)

&9

v
Y [

ANSANWINITUTUTELA

o A o

uAAULU oAU NT0UTTETTHURLVESTTIAIVUA

<9

[

sURUUAMNFNRUS ST IS AUAawT wasnguunevessgnUndAneriumauniudiiuansds

&3

(%
[ Y [ o

srnamievessslunifiiuduadndsmaudnmiola 2 Ameu fe luily Sgarelvalalder
aeldmauinsuarldligndndilaesiuravesmaudnsdula mauiuazaaudniluofs
warilagtuilildifindussdsiegfesiunavesssdudu dufe maudnsiiswnadasluiaies
wardsEUUNVINNEVBIAIENINS (L ordre juridique religieuse)
mniasanszuunnaenangvinenielausunvessyadelui ssuungunou
Afandungrungludsaunyed Tlemsangumetudiesvestinnguune (Le droit positif du
juriste) Wity TusaesvnedsasinenguansuasUsy SRmandngvine ssuungunasimIIngvng

)% G IPUUNYMUNLVRIAAUTNT

“Lué’mmﬁuszwwuﬁam (La pluralité des ordres juridiques
swegfe nuianituuaznistensiififeiiu “vouianiutasnisdeda” | Aaundevidae
WaInvavadAu (La Théorie de Uinstitution et de la fondation : Essai de vitalisme social)
A1an319156105 1e3g Lauanan1siasieiin “aandu” (Linstitution) Aserls lnsuaue
AMuARAEITY “nath” vie “anuiTia” (vitalite) ves “an1tu ” lunssurumsnersaniiy
savangludsay Judunguingmneludnindsesivenguneviodinuse Smansludsdfiusuan
fuinanesuiei “anitusy” uay “andumaun” Geide “enaudng” neflvsasdended
2.1aududassvesanidumant eSutedienguianitunaznisnons

(La theéorie de Uinstitution et de la fondation)?’

2 Guy Rocher, “Pour une sociologie des ordres juridiques”, Les Cahiers de droit, Volume 29,
numéro 1, 1988., pp. 108-109.

21 ﬁﬁa;ﬂadauimyja;ﬂLLazSa‘Uﬁmmﬂ Maurice Hauriou, “La théorie de Uinstitution et de
la fondation (Essai de vitalisme social) lu Cahiers de la nouvelle journée, numéro 4, 1925, pp. 1-45. Lay
Elsa Forey, “Fondement et champ de U’autonomie institutionnelle” Tu “Etat et institutions religieuses”,

pp. 9-31.
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° a ! ! d! . , ) ) . dg a A dy a -dy a
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asseglussuunnilvnveinguungludaay (La pluralité des ordres juridiques) Wagiiaiax

[V 7
Y A U =

yhlauRavaniusaua (2) asfesiidafidndadu (Le pouvorr organise) Wknaadnsviavans
Tuaandutiu q warUsensddey fe UsIANBnvatanIdusslin Ui Ayden1TuTTaNaves
AnuAandndIng1n 1 (3) viliAnnszurunislunisdearsiisuiunislagednimiesiug
waznstuanguasilansrurunsitnisindesanitu weduiunisliussgiivune

AIUANNARYAN (Les manifestations de communion)

1%
1Y

a1 Inkse) (Elsa Forey)™ lahngufaniuuasnsnefmiiasieiemaudng

Y A =

TngeSunedn danidnwanidy “antu” lddaardule § aziidnwarsiuiy fe Sanududasy
wazdlgunaludies (L'autonomie) aniunias hitaIaling MuigranuLesiusenaumengun o

MINUY F9NAe FaaTunioasin1switan1TuNInR WuLarASIUANINTEIUNITUTENG

a wva

UfURvesaun uaznginaeiniaidenivuieidundnuseiusonisiansnngmunevesani vy

= 1

Feraaiinsdedunazn1sading aoduaIauAiuiy Araudnsisiu1adassniindunaszilas

Y
[

A85ITUVIRVDIAIAUTINTTULDY b LANAINDIUIAIARIN1BUBN B1UNDATE eI UINTToE)

Y

defimauinsaesiiunafiovssqimingvesnisnedaaniu e nsthuywdlugnisduny
FA595UN9TNT Yl IuLLdﬁﬂawuLﬁuaaizLLazﬁé’mwﬂﬂmaqmut,awammu«’{'fﬂi?mﬁagiu
nsyuIuNsAadsan urmauies flfiAnannsindmienisuoususnnaatusu Boni
Aaudnsinududaselufsanitu (L’ autonomie institutionnelle) nanalaglaniziaigasiae

v
(% v v =

maudInsilaAnaNNsInRslaengmuevessy Ay andumaunadaualaenilunismvue
AIBINUNINTFIUVDIAMAUINTHULES nanfe Te1unalunisesnngnasindadsduidungmung
Y99RULDY (Les ordres juridiques religieux) wagiioruravsAulvantnussaniumau i
1% = 9 ¥ a ja wa & a o a iy A ¢

AreANUTefeAsnsIReslsENg AU URA N Sunsddunvadlnuan@nid i ungunausives

ANAUANT WBNANNUWAD @nTUAIANNNNSINSETeUInnsAglurmaudnseenedasy tnaade

% mamsnaselEy 163 (Maurice Hauriow) Iidsuumemudedn “nquianduuasnisioda”
ANULTB9IIRENATRUDIdIAL (La Theorie de Uinstitution et de la fondation : Essai de vitalisme social)
Tu Cahiers de la nouvelle journée atufi 4 T a.. 1925, i 1-45. IﬂﬁﬁLﬂamﬁﬁmaﬁmaﬁqé’ﬂwmwaﬂ “@nuu”
uazaTudiTin (Vitalite) ve9 “doniiu” (Linstitution) saamanszuaunisnesaniumvansludnanyyd

# gsuBvswanuAnaniedia a3nia (Emile Durkeim) ndsmuinennuddnuossaaa

*% Elsa Forey, Ibid., pp. 33-86.
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1 a '3 . v 1. 901 a 3 1 1 Ly I
gauisEuuNgLNMIINIINgnUIe (Un ordre juridique) ¥09nu azg1dnased wiazan vy
“TanuisnguangluiesiauysalmunuvatiuuaemiingUssasvenuies” (Chaque institution
est un monde juridique en soi, complet dans son genre et pour ses fins) ¥1uf 15u1lu
fieuauladuirwlussuungruneveseianinslsdummvedn (L Eglise catholique) Tnenaaliin
Asandnslaiuamedndu “@an1iunsAuiiunsn” (Une institution originaire) Wufe fraudng

[ LY a M Yo o & Y= o & @ a
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FuiTusesanugvesrmaudiygi (La reconnaissance étatique) NM35uiTusedlaesglulaidunugiu
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ANV easaAIALLANA LAz lud st Llaue

#1uf 15010 (Santi Romano) lakensguunguuieaiaul (Les droits
ecclésiastiques) aantlu 2 @1u® @e Aaudyad (Le droit canonique) Fadungumunenieluves

[ 4%’ [y = o = & Ao dy -al' [y
AAUINT AT UlEAEUINT wazAauUsTinalveITsd wdunguunen SensTunediunsaaw
(Le droit d’Etat portant sur des matiéres ecclésiastiques) IﬂﬂﬂizLﬁuﬁﬁﬁw 2l TTUUNHUUNY
wissgazldidluunsnuginienaaiudeanududaszuaziisrualudiiosvasaaudng
(L’autonomie de UEglise) tinnguunedaideurinuiing1ng18nasain nefulsswuilssuungvuneg
IS a 1 = d‘ dl' a a gj 1 = 1 o a
11 2 svuu WWesaiululan 2 Tan Ae TeandlantasismneTeiaanns HaedssuUs1alumasile
LlRNNZY0IAU (Ses propre sources) HN159RNBIANITVBIAU (Ses organisations) kazdlsualuLa
aslvwaLBnueInY (Ses sanctions propres) NVNBWIIFlasNYNemaue1a9zud yleyelatd
willoufiuniodennassneiy wisemastyaldbinssiudmiufdeulsd uenani ssuunguune
Mdeso19vzduasuavayudiuLaziu Wudeanuigulidndenils nioe1vasiuisuses
=3

dndhenils wanshefonsazdaudsofinassongunaginienguuievesdndeniaflagui

InganedhenssuiavouaglubaueIny TuAe NOUIBLNISTTINRITEULAAYaITgaLaluLAY

2 dmsuaaulydfvesrsaninslsduninedn (Le droit canonique) ©3BNNUNETBINTE
v3etinuav (La loi ecclésiastique) HussuunnmunsvesmaufLenanszuungvaneesiy (Le droit etatique)
wilusgrawvesdaany maudygAsaienit nguuieveIesd (La loi charia) ludadsatungmainevesiy
(Le droit étatique)

% Santi Romano, L ordre juridique, date de 1917, la traduction francaise, 2°™ adition,

1946 914lu Elsa Forey, Ibid., pp. 36-37.
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YDATBINNLAN WazngruneaukasnIsAuAsgLarawitelufansngslugnani@ndyyin
Jusaseglundrunaveseauing

v 6 1 o

Wetuaa1tunsennsaau denasatieifudaduiusseniney

o9

(579010414909) Ineuavandunsennseaunlulsemalng Falinseuvanguuieiieites lown
o 1 [ Y wva 4 = [ Qa‘/y IS
FOTTHUALUITIYRINANTINg Uagnsesudygnnead w.e. 2505 Felulssiauildidey
zladnwiinsigilagazidealuunitasiginannguuigainafunases : adiinmiediu
N3 IUAINITUAZNITUINITUAIINIVDIDIANITNIANEUT ANBINTUANAUINNS

2.2 anwazr0991u139s Ulnen1sdnd gyruvesrraudnsg (La notion de

souveraineté spirituelle)*

'
v A

Faldnsuudain araudnsduaaduiddnvaridu “diaugaund
flanysaluuy” (La societé parfaite) w3oe1a3onindu “enandnsvemssid” (Le Royaume de
Diew) MifuBassuariisnmaunaseswuedadusnasaiiu (Le pouvoir originaire) lulasutousug
1 naatudule (Le caractere originaire de Uordre, non établi par aucune autre institution)
Srumnaduvesmauinsidifusiafiuanassluumueeamszidn (La vocation divine) uas
grunresulneresmauinsduauasdiududunsedulaeunssy sudunaunannisiigauszasd
yEoihmnefianiziaizamosmaudng fadu saudnsiady “Ussmandiisunnesulae”
(Une société souveraine) lurauiwmuadd sansdnigarasududmuneniomufndihues
GRRIIGRGITE

dusunnunuieees “anududassuaznisiidiuialnasesdaes”
(L’autonomie) v04raudng suiduniouansdsdunseiulneniadniyyiavesaaudns
wangeanlay (1) e1uslunisdndulanimuaiienisazesnngunaeinisaniuianis (2) 81w
UNATD9AD9UREN T UNTERIANTNAAUNLUATUNITINDIANITATNITUSINTUAAINT WALEIUNA
Tumseuaumaide (3) ndnmsidshenisisnessaghidhgaisumsnuaaiadusgluwnuvie
Nufined »gyay1u (Le principe de non-immixtion du pouvoir temporel dans a sphere spirituelle)
fednuaudsznad 3 dlahinanldlusgmaun defiseasBeasolud

(1) gnslunsdndulamuuefiamakaznnaeinIsaHuiaNTvewLea
(Le pouvoir de se déterminer soi-méme)

maudnsynmaudnsgeudianuisuailunisesnnginaeifidaiafy
\Dunguinevewiaies (La faculté de se donner sa propre loi) faudnslsdumvedniimaudeyef

(Le droit canonique) $§8aauiinguunedaaursonguueve3esd (La loi charia) dunsennsing

* Elsa Forey, Ibid., pp. 27-31.
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Liuslamems Lazn1susanIy
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la sphere spirituelle) wazdiangsruralundifdens ogunamemgddelunsdsdunsinduluanu
ﬂ{]mm“zﬁvmﬂ{]wma"ummam (Le droit ou le fait de se gouverner par ses propres lois) feflaonue
Juszuungunarmengranevesmaniiadrstiulasaaudng (Les ordres juridiques religieu)

v

wazdnavsruludsnunyiounenguune Wunguuneiinadeduduinananudedonsns

[ o

(Les ordres confessionnels) lagszuungninevadsgagsusuaslvnanusefunnan1dumann

LE]
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ee

1 o ]

uansnsInesdnsienvudu uazdundnmsiivonsuiy Sguazngrinevesislidsnnamiewauau
Wi aiuAimes mgyeyad (L incompétence de Uordre juridique étatique dans la sphere spirituelle)
thufie Sslisnimaadiluieduin ngnasimanavnefimeudnstmetenduligndes Sildidfes
ponnanaivesssl unluduandsnaaudya® fegratu fatmumiAeiudesnsus
formuaieafunisudsuvesyaramaieiu wiedormusiAgaiunisusinieuagnisda
wyemslulsaseu vav
(2) rmdudaszuazn1sleunaUnaAToIeweIda UUME DRANTYINIAAL
(L’autonomie des institutions religieuses) TuinUN1TINDIANTUALNITUTIITUAAINT WALEIUID
TumsauaumaIty®
maudnsilldfianusmangruneduiiesaueuenyu (Une association

v a o

privée) Nogn1lan15AIVANYRLTY MnwsAIaUInIAITeglug U udIUNToNUsEATVRS

9

&

g
s 2 ao1dusnstegiiie “Sulduywd” ndnnfie dsuusnisvesissguazmaudnsnfouywd

Aty femail nsdninuinisvesissguasmaudnsenvsrdndudesondeannusiuiiony

(Une coopération entre UEtat et U’Eglise)

Wanissuazeaudnsesniduanunilsuireslae Insdnuuzuag

o«

n1sdoruaesulaelunisdndeyeyra (La notion de souveraineté spirituelle) wanioen

* Elsa Forey, Ibid., pp. 87-116.
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fENSNFaUI NIl onuadaselunsInnN1seLed (Une autodétermination) Inganiznisaneannng
waznsUImsyYAaInsvasmaudng anududasslusunisinasdnsnsluresmaudnsiunnsing
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(La reconnaissance de ’Etat) io@n1UuaA1&@un
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