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Abstract

The Singapore Convention on Mediation 2019 represents a significant development
in the field of alternative dispute resolution (ADR) for Thailand’s dispute resolution institutions
and judicial processes. In case the Thai government decide to become a party to this Convention
to promote international trade and investment, the judiciary of Thailand, including both the Court
of Justice and the Administrative Court, will need to adequately prepare and raise awareness
among relevant personnel. An initial analysis suggests that if Thailand accedes to the Convention
without any reservations under Article 8(1)a) of the Convention, and if implementing legislation
is enacted with provisions similar to those in Sections 9 and Sections 15 of the Arbitration
Act B.E. 2545 (2002), the enforcement of settlement agreements resulting from mediation
involving an administrative agency as a party (regardless of whether it is an administrative contract
or not) would be subject to judicial consideration and judgment by Thai courts. More specifically,
the enforcement of settlement agreements resulting from the mediation of administrative
contracts may also fall under the jurisdiction of the Administrative Court. This is because certain
types of disputes arising from administrative contracts fall within the scope of the Convention,
such as disputes under concession agreements for public services or agreements related
to the exploitation of natural resources. If enforcement of such agreements is requested,
the Administrative Court would have the competence to try and adjudicate to consider
them as disputes under Paragraph One (6) of Section 9 of the Act on Establishment of Administrative
Courts and Administrative Court Procedure B.E. 2542 (1999). However, regarding whether settlement
agreements resulting from mediation in administrative cases under the aforementioned
Act fall within the scope of the Singapore Convention on Mediation 2019, an initial analysis
suggests that such agreements are not within the scope of the Convention. This is because
they are agreements arising from a court process that have the same enforceable status
as a court judgment, as outlined in Paragraph Three of Article 1 of the Convention, which clearly

defines the scope of the Singapore Convention.

Keywords : Alternative Dispute Resolution, Mediation, Arbitration, Administrative Contracts,

Singapore Convention on Mediation 2019
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mslnainde (United Nations Convention on International Settlement Agreements Resulting
from Mediation) M%@@Hé’iymﬁﬁaﬂ‘[ﬂ%iﬁwmﬂﬂdmﬁa A.f. 2019 (Singapore Convention
on Mediation 2019) ifuanunnasseninessimadeuszimnalnelagdiinnuamagfsssusmiu
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and Enforcement of Foreign Arbitral Awards 1958) M‘%aauﬁzgzyﬂﬁwaifﬂ A.A. 1958 Fauszmelng
s mdunmAud?’ uadldiinmsey iinmseudyandngn senniduumiyafdumildunsynriyda
AUYIANAINTT W.A. 2545

msszfudefinmvaden (ADR) lnenseugilanainis lidwedunsandunis
melulssnaniosnasune nsalinsdewelimalulssmdlnefinaeundeveiunuddan

yaseyylanaInsiy mndudvaneiudygimanasesnuiiommnns 3° wiansessUyda

o

! msseutefinnlagllldisfiesna wu 1519391 (Negotiation) n13bnainde (Mediation)
nseulana1n1s (Arbitration)

2 Ysselnglddndumpeudayaniaensn ae. 1958 (New York Convention 1958) lnemsmeey 3@
dlefuil 21 Suren A 1959 SinatsivldidleTui 20 Sunes A 1960 Tegyaan Status : Convention on the Recognition
and Enforcement of Foreign Arbitral Awards (New York, 1958) (the “New York Convention”), [Online], retrieved from
https://uncitral.un.org/en/texts/arbitration/conventions/foreign_arbitral _awards/status2 lo 8 Qumﬁué 2567.
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ANENITUBNTANUT¥INAIIN LN VNENISATEI1UsEmNA (United Nations
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Commission on International Trade Law %38 UNCITRAL)” siszvingsuselevtivasnsinanastannim

v Y a

(Mediation) w3an15Uszusudefinin (Conciliation)® TugusMiuidseiudofinimmismidiad

s TEIMARE19aUTnT Fslaueunuelinugyineaun 2 (Working Group 2) #95UlnvaU

Y v
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1399558 UTBINIMNIAGDN (ADR) AHUNTENIOUR Y ITUATAT A.A. 2014 audBlaTDwY
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Y935gUIRansgesng Tingussasdiiedniineydyninaseativayulinisinanietafingg
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2 A [y YY) 5% o a [y 4 o A
L‘Uu‘l/lEJ@lI’i‘ULLﬁ%ﬁ’]@J’]iﬂUﬂﬂUiﬂ?ﬂMW’iiJLL@‘U‘V]’]L!@QLG]EJ’JﬂUEJHﬁinJﬂU’JE’JEJ’iﬂ A.A. 1958 AENINIUN 2

lpUszyuuazinnsanensoydyayIauudiiass aown Wetui 26 figuieu A.e. 2018 UNCITRAL

Iafasanlieuiureus ey waewiniu dietun 20 Sunau a.d. 2018 NUszuaivlvg)

" UNCITRAL 18ue4dnsvesanyszwnvni (United Nation) Jeasiwnlngjuisanyssenvni
(United Nations General Assembly 30 UNGA) usissiatudlo® a.a. 1966 Sunumddylunisiannnguanewide
semnalszmAlidanuduennmuaziiuads UiuangUassasuanuuansismenguuiemndivdveasiasUssine
1BNA15613 9 Y83 UNCITRAL iitenisuluusuld Junanuitussmaaundnldsintuiiansauaz iy
asUfeyaanutiusnuesiuledvienis UNCITRAL, [eaulail, /Wdianin https://uncitral.un.org/en/content/
homepage iilo 8 NUAUS 2567.

5 UNCITRAL Idesungluienansiiiendesmansatiuin lunmefoainsldaesmiasuiuln
FaldRasuindemuwnesilluanszdday wu TuseSuedisessail 1 98 UNCITRAL Model Law on Intemational
Commercial Mediation and International Settlement Agreements Resulting from Mediation, 2018 (amending
the UNCITRAL Model Law on International Commercial Conciliation, 2002), [Onlinel, retrieved from https://

uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/annex_ii.pdf dlo 14 qmmﬁué 2567.
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(Mediation) 91 ﬂi‘“‘lﬂumiﬁ@: fnmiiaaunagseivtefiviniuegrswiunsinglasunnutiewie
91nglnainde (The Mediator) Faduyananisusndilifisiurslunisidadeduatefinmuu'?

audayaiveuwemsldtsruiudennadulunannmslnaindedeiivmluymswidve (Commercial

a = & s
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(% I

FENINUTZINA 1T amuﬂizﬂa‘umwaqgjﬁwmﬁqa&_jﬂuazﬂigmﬂ sudeygilildiduiudonnas

9

WenugInTsudsiiingussasaiionisuslaadiuynnavsenigluasiiseunsenineifu

ﬂ{]‘VI&I’]EJﬂiEJUﬂTJ UIAN YEOUTIU UonNNT ’e)uﬁiUﬂJ']EJﬂIiJsLGUUQﬂUﬂUGU@@ﬂaﬂ%ﬂlﬂm’m’]ﬂﬂﬁﬁ/\m’ﬁm’]

? ugua dynsed, “nstsfudanlnaindedefinmmamdivdseninsUsemaiidunaunann
mslnainde Anwmstedudyglnaindedefivmmandudserinssmanelfoudyandsiuiindensindings
A.A. 20197 (Angninusiimansumdudin, a1vividicmans ansiiinans, RansalumIngtdy, 2562),
Uu. 75-76.

¥ §1urun1fandeya Status : United Nations Convention on International Settlement
Agreements Resulting from Mediation, [Online], retrieved from https://uncitral.un.org/en/texts/mediation/

conventions/international_settlement agreements/status e 8 Qmmﬁué 2567.

! United Nations Convention on International Settlement Agreements Resulting from
Mediation, [Online], retrieved from https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/EN/
Texts/UNCITRAL/Arbitration/mediation_convention v1900316 eng.pdf e 9 Qumﬁué 2567.
2 Convention (Definitions)
Article 2. ““Mediation” means a process, irrespective of the expression used or the basis
upon which the process is carried out, whereby parties attempt to reach an amicable settlement of
their dispute with the assistance of a third person or persons (“the mediator”) lacking the authority to impose

a solution upon the parties to the dispute.”
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Fudtennaansatiduliegnrmduinveseyylagainig’
Yaunveteimlunsmnalyd (Commercial Dispute) Beagjmeldnislidady

o

vosoudnyil Unngdesuismussnumsussguvesaazsnaud 2 ads 65 a ngaiuun
as1susgoeanse Weudl 12 fetudl 23 Ausnou a.a. 2016 aguawliin Augyinaud 2
Wi Tennasssiutefivmilumemndudaumsienues unidlngbisannngdesfiiedinveuin
Tunsil Idfinmsesuisifisdiuddt “newndied” (Commerdial) Tuidsossavasngrunesunuy

1A8N1SUTEUBUVDRNINN NIV 52 IN9UsEmnA (Model Law on International Commercial

13 Convention (Scope of application)

Avrticle 1. “This Convention applies to an agreement resulting from mediation and concluded
in writing by parties to resolve a commercial dispute (“settlement agreement”) which, at the time
of its conclusion, is international in that :

(a) At least two parties to the settlement agreement have their places of business
in different States; or

(b) The State in which the parties to the settlement agreement have their places
of business is different from either :

(i) The State in which a substantial part of the obligations under the settlement
agreement is performed; or

(i) The State with which the subject matter of the settlement agreement is most
closely connected.

This Convention does not apply to settlement agreements :

(a) Concluded to resolve a dispute arising from transactions engaged in by one
of the parties (a consumer) for personal, family or household purposes;

(b) Relating to family, inheritance or employment law.

This Convention does not apply to :

(a) Settlement agreements :

(i) That have been approved by a court or concluded in the course of proceedings
before a court; and
(i) That are enforceable as a judgment in the State of that court;

(b) Settlement agreements that have been recorded and are enforceable as an arbitral
award.”

' Report of Working Group Il (Dispute Settlement) on the work of its sixty-fifth session
(Vienna, 12-23 September 2016), [Online], retrieved from https://uncitral.un.org/en/working _groups/2/arbitration

o 9 nuantius 2567.
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[

Condiliation)!® agUpmailéin Avin “mewdivd” aumsimmegnaning ilelinseunqumnesdinius
musssLRLUYNEYE (Relationships of a Commercial Nature) libindafinmiuasifaandeya
wielyl W dygrTevieviowaniduududiviousnis (Trade Transaction) dygy1dnsiviie
(Distribution Agreement) ﬂ’l'ﬁﬂ@Uﬁmaﬁz\l}Lmuﬁaﬁ’JLmuvmwm‘fmjé (Commercial Representation
or Agency) mMssuentimsdmizeufinmese (Factoring) 5141 (Leasing) Nsno@3 s (Construction
of Works) n135UU3n®1 (Consulting) N153@InT53 (Engineering) M3amu (Investment) N13du
(Financing) N155W1A1S (Banking) N15Useiusie (Insurance) NMseyay 19 lid1:1anSneNssssuwR
wsedayaynduUNU (Exploitation Agreement or Concession) N33 MAMTBAINTINIBNNNGINT
u‘%aqmammsugmwﬁu (Joint Venture and other Forms of Industrial or Business Cooperation)
nsuAsAudvTerlasasliinaeIna visa ieuuiiufu (Carriage)

Iuméé’ggigwﬁ/ nshnandsuazdennasduiinainnisinaindedesidnvas
sewinaUseme (International) UsingieSunsvesnmzviiend 2 luseanunisussyudnaguin
Usziiuilauasfianuliaenadesfungrinefunuuindienisssuendefinmmianided
19U TEINA (Model Law on International Commercial Conciliation) ﬁﬂ‘ﬁ

11977 1 whingneduuu'® s “aguaneililavisusunslnainge
TONWINI NN e 55987 WU 5249 (International Commercial Mediation) kagyonnaqsesudanngy

1 INUsenA (International Settlement Agreements)”

19 3 whsnayanestusuu!” fvieni ‘s il uumslnandetenm

NS5 (International Commercial Mediation) Fiiida1iaasansddlansdivils

gamalyi

15 UNCITRAL Model Law on Intemational Commercial Conciliation (2002), [Online], retrieved from
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/03-90953 ebook.pdf
\dlo 13 nunus 2567.

' The Model Law (Scope of application of the Law and definitions)

Article 1. “1. This Law applies to international commercial mediation and to international
settlement agreements.”

" The Model Law (Scope of application of the section and definitions)

Article 3. “1. This section applies to international commercial mediation.
2. A mediation is “international” if :
(a) The parties to an agreement to mediate have, at the time of the conclusion
of that agreement, their places of business in different States; or (b) The State in which the parties
have their places of business is different from either :

(@nanthdnly)
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wonenil wmriealildvssusunIslnaindedainmyemdveden e
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mudennasiunsiuay szmnmsinainasuardennaudunannnsinandelifiesuseneu
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(i) The State in which a substantial part of the obligations of the commercial
relationship is to be performed; or
(i) The State with which the subject matter of the dispute is most closely connected.
3. For the purposes of paragraph 2 :
(a) If a party has more than one place of business, the place of business is that
which has the closest relationship to the agreement to mediate;
(b) If a party does not have a place of business, reference is to be made to the party’s
habitual residence.
4. This section also applies to commercial mediation when the parties agree that

the mediation is international or agree to the applicability of this section.”
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'8 Convention (Requirements for reliance on settlement agreements)

Article 4. “A party relying on a settlement agreement under this Convention shall
supply to the competent authority of the Party to the Convention where relief is sought :

(a) The settlement agreement signed by the parties;

(b) Evidence that the settlement agreement resulted from mediation, such as :

(i) The mediator’s signature on the settlement agreement;

(i) A document signed by the mediator indicating that the mediation was carried out;

(i) An attestation by the institution that administered the mediation; or

(iv) In the absence of (i), (ii) or (i), any other evidence acceptable to the competent
authority.”

' Convention (Grounds for refusing to grant relief)

Article 5. “The competent authority of the Party to the Convention where relief is sought
under article 4 may refuse to grant relief at the request of the party against whom the relief is sought
only if that party furnishes to the competent authority proof that :

(a) A party to the settlement agreement was under some incapacity;

(b) The settlement agreement sought to be relied upon :

(i) Is null and void, inoperative or incapable of being performed under the law
to which the parties have validly subjected it or, failing any indication thereon, under the law deemed
applicable by the competent authority of the Party to the Convention where relief is sought under article 4;

(i) Is not binding, or is not final, according to its terms; or

(iii) Has been subsequently modified;

(c) The obligations in the settlement agreement :

(i) Have been performed; or

(ii) Are not clear or comprehensible;

@sontindaly)
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(Heanidsessnd 19)

(d) Granting relief would be contrary to the terms of the settlement agreement;

(e) There was a serious breach by the mediator of standards applicable to the mediator
or the mediation without which breach that party would not have entered into the settlement agreement; or

(f) There was a failure by the mediator to disclose to the parties circumstances that
raise justifiable doubts as to the mediator’s impartiality or independence and such failure to disclose
had a material impact or undue influence on a party without which failure that party would not have entered
into the settlement agreement.

The competent authority of the Party to the Convention where relief is sought under article 4
may also refuse to grant relief if it finds that :

(a) Granting relief would be contrary to the public policy of that Party; or

(b) The subject matter of the dispute is not capable of settlement by mediation
under the law of that Party.”

% Convention (Parallel applications or claims)

Article 6. “If an application or a claim relating to a settlement agreement has been
made to a court, an arbitral tribunal or any other competent authority which may affect the relief being sought
under article 4, the competent authority of the Party to the Convention where such relief is sought may,
if it considers it proper, adjourn the decision and may also, on the request of a party, order the other party
to give suitable security.”

*! Convention (Reservations)

Article 8. “A Party to the Convention may declare that :

(a) It shall not apply this Convention to settlement agreements to which it is a party,
or to which any governmental agencies or any person acting on behalf of a governmental agency is a party,
to the extent specified in the declaration;

(b) It shall apply this Convention only to the extent that the parties to the settlement

agreement have agreed to the application of the Convention.”
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** Convention

Article 4. “To obtain the recognition and enforcement mentioned in the preceding article,
the party applying for recognition and enforcement shall, at the time of the application, supply :

(a) The duly authenticated original award or a duly certified copy thereof;

(b) The original agreement referred to in article Il or a duly certified copy thereof.

If the said award or agreement is not made in an official language of the country
in which the award is relied upon, the party applying for recognition and enforcement of the award
shall produce a translation of these documents into such language. The translation shall be certified
by an official or sworn translator or by a diplomatic or consular agent.”

Article 5. “Recognition and enforcement of the award may be refused, at the request
of the party against whom it is invoked, only if that party furnishes to the competent authority where
the recognition and enforcement is sought, proof that :

(a) The parties to the agreement referred to in article Il were, under the law applicable
to them, under some incapacity, or the said agreement is not valid under the law to which the parties
have subjected it or, failing any indication thereon, under the law of the country where the award
was made; or

(b) The party against whom the award is invoked was not given proper notice
of the appointment of the arbitrator or of the arbitration proceedings or was otherwise unable to present
his case; or

(c) The award deals with a difference not contemplated by or not falling within the terms
of the submission to arbitration, or it contains decisions on matters beyond the scope of the submission
to arbitration, provided that, if the decisions on matters submitted to arbitration can be separated
from those not so submitted, that part of the award which contains decisions on matters submitted
to arbitration may be recognized and enforced; or

@sovtindnlu)
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(Heanidsessnd 33)

(d) The composition of the arbitral authority or the arbitral procedure was not in accordance
with the agreement of the parties, or, failing such agreement, was not in accordance with the law
of the country where the arbitration took place; or

(e) The award has not yet become binding on the parties, or has been set aside
or suspended by a competent authority of the country in which, or under the law of which, that award
was made.

Recognition and enforcement of an arbitral award may also be refused if the competent
authority in the country where recognition and enforcement is sought finds that :

(a) The subject matter of the difference is not capable of settlement by arbitration
under the law of that country; or (b) The recognition or enforcement of the award would be contrary
to the public policy of that country.”

* FnwisoaziBeaisafuuuimdunisianueydyyilinn dmuugihvesaniuiuind
Lﬁaqumﬂmmmwwwmﬁmé (International Council for Commercial Arbitration (ICCA) Tun1s@inu

audya1ituesn a.a. 1958 : giledmiugiinine, [eeulatl, 1W1fisann https./cdn.arbitration-icca.org/s3fs-

public/document/media_document/thailand nyc guide final 16 september 2019.pdf e 14 qmmﬁué 2567.
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