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Abtract

There is currently no specific rule regarding the notification of information
or the serving of documents in administrative cases to a party whose domicile is abroad,
as stipulated under the Act on Establishment of Administrative Courts and Administrative Court
Procedure, B.E. 2542 (1999), and the Rule of the General Assembly of Judges of the Supreme
Administrative Court on Administrative Court Procedure, B.E. 2543 (2000). As a result,
the court’s orders in such matters are inconsistent and unpredictable, leading to various theoretical
and practical problems. A study of the procedures in civil cases under the jurisdiction of the Courts
of Justice reveals that the Civil Procedure Code provides specific provisions on the matter,
particularly emphasizing the service of a copy of the initial plaint to defendants domiciled
abroad. Apart from domestic law, there is also international law based on international
agreements concerning judicial cooperation between states, including general principles
of international law (such as the principle of reciprocity). Currently, Thailand, through the Office
of the Judiciary, is considering accession to the Convention on the Service Abroad of Judicial
and Extrajudicial Documents in Civil or Commmercial Matters (Service Convention). This Convention
provides a special, faster, and more efficient means than diplomatic channels and has a broad
effect among member countries without the need for bilateral agreements. However,
the scope of the Service Convention is limited only to civil or commercial cases
under the jurisdiction of the Courts of Justice and does not apply to administrative cases
under the Administrative Courts. Therefore, it is necessary to establish procedural rules
in administrative law to address this matter, including amendments to relevant rules.
In particular, a rule should be established for the service of documents abroad through
the Office of the Administrative Courts and the Ministry of Foreign Affairs, which would be

a suitable approach consistent with the fundamental principles of international law.

Keywords : The principle of audi alteram partem, The right to a fair trial, Notification of information

or serving of documents, Domicile is abroad, Diplomatic channels, The principle of reciprocity
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# Convention on the Service Abroad of Judicial and Extrajudicial Document in Civil
and Commercial Matters, [Online], retrieved from https://shorturl.asia/1ZiQM Lﬁja 30 1UnI1AU 2567.

* Contracting Parties, [Online], retrieved from https://shorturl.asia/LbT7s le 30 unsIAw 2567,

* The Service Convention.

Articl 2 “Each Contracting State shall designate a Central Authority which will undertake
to receive requests for service coming from other Contracting States and to proceed in conformity
with the provisions of Articles 3 to 6.

Each State shall organise the Central Authority in conformity with its own law.”

* The Service Convention.

Article 3 “The authority or judicial officer competent under the law of the State
in which the documents originate shall forward to the Central Authority of the State addressed a request
conforming to the model annexed to the present Convention, without any requirement of legalization
or other equivalent formality.

The document to be served or a copy there of shall be annexed to the request.
The request and the document shall both be furnished in duplicate.”

* The Service Convention.

Article 8 “Fach Contracting State shall be free to effect service of judicial documents
upon persons abroad, without application of any compulsion, directly through its diplomatic or consular
agents.

Any State may declare that it is opposed to such service within its territory, unless

the document is to be served upon a national of the State in which the documents originate.”
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> ‘fJ’EJ;‘J‘aﬁL’JVLULﬁEnﬁJU Service Convention, [@aula‘ﬁ], 109970 https://shorturl.asia/itr2p
o 30 unsAw 2567.
* The Service Convention.

Article 6 “The Central Authority of the State addressed or any authority which it may
have designated for that purpose shall complete a certificate in the form of the model annexed to the present
Convention.

The certificate shall state that the document has been served and shall include
the method, the place and the date of service and the person to whom the document was delivered.
If the document has not been served, the certificate shall set out the reasons which have prevented service.

The applicant may require that a certificate not completed by a Central Authority
or by a judicial authority shall be countersigned by one of these authorities.

The certificate shall be forwarded directly to the applicant.”

* The Service Convention.

Article 12 “The service of judicial documents coming from a Contracting State shall
not give rise to any payment or reimbursement of taxes or costs for the services rendered by the State
addressed. The applicant shall pay or reimburse the costs occasioned by -

a) the employment of a judicial officer or of a person competent under the law
of the State of destination,

b) the use of a particular method of service.”

*" The Service Convention.

Article 15 “Where a writ of summons or an equivalent document had to be
transmitted abroad for the purpose of service, under the provisions of the present Convention,
and the defendant has not appeared, judgment shall not be given until it is established that -

a) the document was served by a method prescribed by the internal law of the State
addressed for the service of documents in domestic actions upon persons who are within its territory, or

@sovtinnall)
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b) the document was actually delivered to the defendant or to his residence by another
method provided for by this Convention, and that in either of these cases the service or the delivery
was effected in sufficient time to enable the defendant to defend.

Each Contracting State shall be free to declare that the judge, notwithstanding
the provisions of the first paragraph of this Article, may give judgment even if no certificate of service
or delivery has been received, if all the following conditions are fulfilled —

a) the document was transmitted by one of the methods provided for in this Convention,

b) a period of time of not less than six months, considered adequate by the judge
in the particular case, has elapsed since the date of the transmission of the document,

¢) no certificate of any kind has been received, even though every reasonable effort
has been made to obtain it through the competent authorities of the State addressed.

Notwithstanding the provisions of the preceding paragraphs the judge may order,
in case of urgency, any provisional or protective measures.”

* The Service Convention.

Article 16 “When a writ of summons or an equivalent document had to be transmitted
abroad for the purpose of service, under the provisions of the present Convention, and a judgment
has been entered against a defendant who has not appeared, the judge shall have the power to relieve
the defendant from the effects of the expiration of the time for appeal from the judgment if the following
conditions are fulfilled -

a) the defendant, without any fault on his part, did not have knowledge of the document
in sufficient time to defend, or knowledge of the judgment in sufficient time to appeal, and

b) the defendant has disclosed a prima facie defence to the action on the merits.

An application for relief may be filed only within a reasonable time after the defendant
has knowledge of the judgment.

Each Contracting State may declare that the application will not be entertained
if it is filed after the expiration of a time to be stated in the declaration, but which shall in no case
be less than one year following the date of the judgment.

This Article shall not apply to judgments concemning status or capacity of persons.”
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* Note on Article 1(1) of the 2016 Preliminary Draft Convention and the Term Civil
and Commercial Matters, [Online], retrieved from https://shorturl.asia/1PYbE Lﬁa 30 unsAU 2567.
ez Report on the Work of the Special Commission of April 1989 on the Operation of the Hague Convention
of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial Document in Civil and Commercial
Matters and of 18 March 1970 on the Taking Evidence Abroad in Civil or Commercial Matters, [Online],
retrieved from https://shorturl.asia/|ZkE3 dle 30 un1AN 2567.
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