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Abtract

“The Principle of Prevention” and “The Precautionary Principle” are environmental
principles, widely acknowledged both internationally and domestically. In Thailand, however,
there are no cler criteria and scope of their application provided in laws or by the courts.
This article presents the information and analysis of these principles, comparing their criteria
and scope of application in Thailand and the Commonwealth of Australia one of the first few
countries to incorporate the Precautionary Principle into domestic policies and laws.
The study finds that the applications of these principles in Australia are more concrete
than in Thailand, because the core environmental statutes explicitly recognize these principles,
especially the Precautionary Principle. In addition, Australian courts have been laying down
precedents that articulate the criteria for applying these principles and the differences
between them. As for Thailand, generally, the status of these principles is less explicit,
although their concepts have been embraced in several legislations and certain specific
laws have directly recognized them. With regard to the legal cases, there have not been
any articulations on guidelines or criteria for applications of these principles or any attempts
to explicitly distinguish them by the Administrative Court of Thailand. In Practice, the courts tend
to make decision based on the basic notation of “It is better safe than sorry”. In the final part
of this article, recommendations are proposed by the author. First, statutory provisions
explicitly recognizing the Principle of Prevention and the Precautionary Principle, as well as
setting forth the application criteria and clear definitions, should be increasingly inserted
into Thai laws, especially the Enhancement and Conservation of the National Environmental
Quality Act, B.E. 2535 (1992). Additionally, as the scientific knowledge or information plays
significant roles in the application of the said principles in the court proceedings of the administrative
environmental cases, the appointment of expert witnesses should be regarded as highly

important, both in the aspects of qualification and impartiality.

Keywords : Prevention, Principle of Prevention, Precautionary Principle, Environmental Law,
Australia, Administrative Court, Enhancement and Conservation of the National Environment

Quality Act, B.E. 2535 (1992)
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uaz Inter-Governmental Agreement on the Environment 1 May 1992 (IGAE) 49%1las Council of Australian
Governments; Jacqueline Peel, “Interpretation and Application of the Precautionary Principle : Australia’s

Contribution,” Review of European Community & International Environmental Law Issue 1, 2009, P. 11 (11).
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! Nicolas de Sadeleer, Environmental Principles : From Political Slogans to Legal Rules,
2nd edn, (Oxford : Oxford Academic, 2020), p. 85.
° Gerry Bates, Environmental Law in Australia, (LexisNexis Butterworths, 2019), p. 232.
6
Ibid
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"a35nn Asvdeny, “SesaTuyn funssusesuazduasesAniduiiugrudiuduandey
maqﬂﬁsmm%’qLﬂaLLasmmﬁwmwiansmﬂlma,” Msasaaunszuning 39 16 aduil 3, 2561, U. 26 (37).
La charte de Uenvironnement (French Charter for the environment) : (English

Version)
Article 5 : “When the occurrence of any damage, albeit unpredictable in the current state

of scientific knowledge, may seriously and irreversibly harm the environment, public authorities shall,

with due respect for the principle of precaution and the areas within their jurisdiction, ensure the implementation
of procedures for risk assessment and the adoption of temporary measures commensurate with the risk
involved in order to preclude the occurrence of such damage.” [Online], retrieved from https.//www.conseil-
constitutionnel fr/en/charter-for-the-environment (e 27 NINNIAL 2567.
® {su fivzia, msumdnseiineunusuldlussuungumuneyssmeaiuy, 2567, [eaulail],
1. 5-7, 19154977 http://intranet2.admincourt.go.th/02-office/officedd /wp2/wp-content/uploads/2024/03/
OA19-3-67.pdf lile 4 nsngIAL 2567,
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’ Leslie-Anne Duvic-Paoli, The Prevention Principle in International Environmental Law,
(Cambridge : Cambridge University Press, 2018), pp. 8-9.

' ACH Kiss and D Shelton, Intemational Environmental Law, 2rd edn, (Transnational Publishers, 2000),
p. 263, cited in Arie Trouwborst, “Prevention, Precaution, Logic and Law - The Relationship between
the Precautionary Principle and the Preventative Principle in International Law and Associated Questions,”

Erasmus Law Review Issue 2, 2009, p. 105 (112).
11
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ARAfdud Ay lunsWauindnnisd Ae ad Trail Smelter deamzauglanainis
seraUszmAldIfedslih SledlivieeunpeliimeldauiiuoanamemiludnunsiiasneliiAammudems
lunedeiiuiluonaniunvesdgdu swminddunieyaaanisluoaniunuesdgau mnarudemeiu
Wuransznuigusuaziinenmdngruiivaunazinded satiuayu (Trail Smelter case (United States v. Canada)
(Arbitration Tribunal) (1941) 3 RIAA 1905).

¥ UNGA ‘Report of the United Nations Conference on Environment and Development
Annex | : Rio Declaration on Environment and Development’ (adopted 14" June 1992) UN Doc A/CONF
151/26/Rev1 (Rio Declaration) Principle 2; ﬁaaﬁwL°U'uﬁm&mimgmﬁauuﬁﬂuﬂﬁzyzywamaﬂiaémdwﬁaaﬁqLma"a:u
ya3uywe .M. 1972 (Stockholm Declaration on the Human Environment) wénmsf 21 udluufayaisle
Ifimaiindennudntes Ao mnlulfaaanenisduiinaniufisnleusiudundouvesy Wy “uloune
FuAIIndouuazn1sWauIvee35” (UNGA, ‘Report of the United Nations Conference on the Human

Environment’, (adopted 16" June 1972) UN Doc A/CONF48/14/Rev1 (Stockholm Declaration))
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2 P. Sands, Principles of International Environmental Law, 4th edn, (Cambridge : Cambridge
University Press, 2018), p. 212. Arie Trouwborst, op. cit. 10, pp. 112-113.

" Rio Declaration Principle 14

** Stockholm Declaration Principle 7

1 Sonja Boehmer-Christiansen, “The Precautionary Principle in Gemany — Enabling Government”
in Timothy O’Riordan and James Cameron (eds) Interpreting the Precautionary Principle (Routledge 1994),
p. 31. cited in Lee Godden, Jacqueline Peel, and Jan McDonald, Environmental Law, (Oxford : Oxford
University Press, 2018), p. 82.

" Aeuiimsdnvin eyl floy Suandouunindaensuntestuussenidleleu a.a. 1985
latmualiluensunundt “fessdndumsnisseilinoulunisundestuussemealeloudslainimiulé
luszavUssmauaz seayUsenI19UszmA” (The Vienna Convention for the Protection of the Ozone Layer
(adopted 22 March 1985, entered into force 22 September 1988) (1985) 1513 UNTS 293); ngjuade Y 1Na04Y,

@vontndaly)
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“wannsszialineu (Precautionary Principle) : ased1finy AdsAunangrune warAiladevesalnases”

|

Tu Auzvhaumlsdefissanideslulonaingeaeiyswnis dfnaumainases (Ussandng) wilsdediszan
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2565), u. 345.

* € Tollefson & J Thornback, “Litigating the Precautionary Principle in Domestic Courts,”
Journal of Environmental Law and Practice Issue 19, 2008, p. 33 (36).

" Rio Declaration Principle 15

% op. cit. 5

* op. cit. 4, p. 116.

# D Freestone and Z Makuch, “The New International Environmental Law of Fisheries :
The 1995 UN Straddling Stocks Convention” Yearbook of International Environmental Law Issue 7, 1996, p. 3 (13);
DM Dzidzornu, “Four Principles in Marine Environment Protection: A Comparative Analysis,” Ocean Development
and International Law Issue 29, 1998, p. 91 (100); D Freestone, “International Fisheries Law Since Rio :
The Continued Rise of the Precautionary Principle,” in A Boyle and D Freestone (eds.) International Law
and Sustainable Development, (Oxford : Oxford University Press, 1999) p. 139.; J Juste Ruiz, Derecho Internacional
del Medio Ambiente, (McGraw-Hill, 1999), p. 78; M Kaiser, “Fish-Farming and the Precautionary Principle :
Context and Values in Environmental Science for Policy,” Foundations of Science Issue 2, 1997, p. 307 (312);
N Haigh, “The Introduction of the Precautionary Principle into the UK” in T O’Riordan and J Cameron (eds.)

@nenthdaly)
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(Hoanidessadi 22)
Interpreting the Precautionary Principle, (Cameron & May, 1994) p. 241. Cited in Arie Trouwborst, “Prevention,
Precaution, Logic and Law - The Relationship between the Precautionary Principle and the Preventative
Principle in International Law and Associated Questions,” Erasmus Law Review Issue 2, 2009, p. 105 (116-117).

2 Arie Trouwborst, “Prevention, Precaution, Logic and Law - The Relationship between
the Precautionary Principle and the Preventative Principle in International Law and Associated Questions,”
Erasmus Law Review Issue 2, 2009, p. 105 (124).

24J Lemons, K Schrader-Frechette and C Cranor, “The Precautionary Principle: Scientific
Uncertainty and Type | and Type Il Errors,” Foundations of Science Issue 2, 1997, p. 207; J Tickner and C Raffensberger,
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“ Environment Protection and Biodiversity Conservation Act 1999 (Cth) (‘EPBC Act (Cth)’) s 3(A) :

“The following principles are principles of ecologically sustainable development :

(a) decision-making processes should effectively integrate both long-term and short-term
economic, environmental, social and equitable considerations;

(b) if there are threats of serious or irreversible environmental damage, lack of full
scientific certainty should not be used as a reason for postponing measures to prevent environmental
degradation;

(c) the principle of inter-generational equity—that the present generation should
ensure that the health, diversity and productivity of the environment is maintained or enhanced
for the benefit of future generations;

(d) the conservation of biological diversity and ecological integrity should be a fundamental
consideration in decision-making;

(e) improved valuation, pricing and incentive mechanisms should be promoted.”
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* Environment Protection Act 2017 (Vic) s 20 (‘EP Act (Vic)’) :
“If there exist threats of serious or irreversible harm to human health or the environment,
lack of full scientific certainty should not be used as a reason for postponing measures to prevent
or minimise those threats.”

45 Ibid, chapter 4
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“ 11991 2 (1) wimszslygRihenanssnudedaunndon a.a. 1978 vewwaizinvelse
Ty ienall 331 “public works means works undertaken or proposed to be undertaken (whether commenced
before, on or after the commencement of the Environment Effects (Amendment) Act 1994), by or on behalf
of the Crown or for public statutory bodies but does not include works undertaken by or on behalf
of municipal councils” Falenufananszyiiesin “public works” e lassmsiiduiumsvieinisaue
Toiduduns Tnevideluumessdads vieilomihsnuiidsdununguanelneiingUssasdlumeanssme
Felaivmfonhenuunasesduiesiu ladhildssyliegdamuinuneiidasmsusznnlaths

" Environment Effects Act 1978 (Vic) s 3-8C

* EP Act (Vic) ch 4; EP Act (Vic) s 465(2), Schedule 1

“EP Act (Vic) chapter 10
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Audit)” sy
3.2 msusulduaznisiindnuvaedia
3.2.1 &nwaizariwmiidignisiansanvesmaluieigossiasiae

ARdauandeulneiily sausafiieafundnnistesfuuasndnnis
se¥ilinouiidhgmafinsamesmalueiesgeoassids o1autseenlsidumudszion afuszmisn
Ao nsleailotadumanns FsfinazidunsdidmihilosenvuiinszvihAanIediiungwane
vioifundfilonsuilestuies vieHesdminiifinseyinisdliunguune”™ afuszaniiaes
fio mvelvinmaaeuauveufengmny Judidal Review) vasidmisunaseanianisnzsin
fifgatestuniseanddwemiisnuniadiving samanisiansanlieendids faduly
mmwwswﬁ’zyjfﬁamsmnaaummﬁuauﬁasJﬂgwmwaqﬁwé’qwﬂﬂmaﬂmsma A.A. 1977
(Administrative Decisions (Judicial Review) Act 1977 (Cth)) vesanius3g ﬁﬁmﬂamﬂumwﬂﬁma
asrvdeumdmisunasestivalsusen1s Gemaiisrunnsivaeuluaiudnuaring o loun
anuldveumenguuie anulifivena wazanuldgndedudnssuiuns lnglunsnsinaey
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uanainil maaglildnafidaunuireunaseuasliifimnuliinmadwslulunslaniamis

wisznstahndnuazfiansadentduinsnmsilusesiiegludiuisvesieunasesnumdnnis

% Ibid, chapter 5 part 5.2
. Ibid, chapter 5 part 5.3
. Ibid, chapter 5 part 5.4
> Ibid, chapter 8 part 8.3
> Brian Preston, “The Australian Experience on Environmental Law,” Environmental

and Planning Law Journal Issue 6, 2018, p. 637 (654).
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Pl
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dauafdszianiiany Ao nsveliinsreaeuiionvosdidimsunasoslnogsuddady
wialnsyanaiiaiy (Merit Review) nsdifdnifunisnsrsasulnsesdnsludisuinisies
Tnegnsanaoviiswnauazaafifiafoududmiideenddiludoniy 4 Faaunsansraaeului
Auzauesrdsld uazanafidddnaunuidafuliios’ fetrmesmanmaaouion
yosrdansunases Tiud {Budwsayalassnsiansing q flinelalufdwesdmiinfiananse
qmaizﬁﬁné’&ﬂ?wiamaﬁﬁuuaz?ﬁmé’auumua%’gﬁ’sLménaﬁlﬁmummw 8.7 WAInsE 19 UReR
MIUR LAY MIUsERIUNIAWIndax A.A. 1979 %a&ua%’gﬁwmﬁnaﬁ (Environmental Planning
and Assessment Act 1979 (NSW)) Tnganaii§urauaznafidauiiiessuidmiidesndds
AININAT 8.14 (1) wAsWIEs 1wl eyelALReniu
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Tumsiasanefneadumslandsmdmisunases dasil
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> op. cit. 26, p. 261; Lawyers for Forests Inc v Minister for the Environment, Heritage
and the Arts (2009) 165 LGERA p. 203 (219) [36] cited in op. cit. 26, p. 261; Warwick Gullett, “Environmental
Protection and the “Precautionary Principle” : a Response to Scientific Uncertainty in Environmental Management,”
Environmental and Planning Law Journal Issue 1, 1997, p. 52 (60), cited in Warwick Gullett, “The Threshold Test
of the Precautionary Principle in Australian Courts and Tribunals: Lessons for Judicial Review,”
in Elizabeth Fisher, Judith Jones, and René von Schomberg (eds) Implementing the Precautionary Principle :
Perspectives and Prospects, (Edward Elgar Publishing Limited, 2006), p. 187; Council of Civil Service Unions
v Minister for the Civil Service [1985] 1 AC 374, 410 cited in op. cit. 54, pp. 654-655; Administrative Decisions
(Judicial Review) Act 1977 (Cth) s 5- s 7; SW Howe, Administrative law, (LexisNexis Butterworths, 2020), p. 32.

* EPBC Act (Cth) s 487 (1)

*" op. cit. 54, p. 655; SW Howe, Administrative law, (LexisNexis Butterworths, 2020), p. 28.

% Warwick Gullett, “The Threshold Test of the Precautionary Principle in Australian Courts
and Tribunals : Lessons for Judicial Review” in Elizabeth Fisher, Judith Jones, and René von Schomberg (eds),
Implementing the Precautionary Principle : Perspectives and Prospects, (Edward Elgar Publishing Limited,

2006), p. 187.
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3.2.2.1 AR Leatch v National Parks & Wildlife Service (Leatch)
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. . [ .. . 62 = . . .
Hinchinbrook Society Inc v Minister for Environment (No2) ~ Waga Alliance to Save Hinchinbrook

v Delegate of the Chief Executive, Environmental Protection Agency63

* Ibid, p. 198.

** Leatch v National Parks & Wildlife Service (1993) 81 LGERA 270

“ Ibid

* Friends of Hinchinbrook Society Inc v Minister for Environment (No2) (1997) 69 FCR 28.
aRtimautensewimdnmsseineudifundnanyddnaud3tedend Leatch fundnnisseialineu
fhandmualily Inter-Governmental Agreement 1992 dafinisusznnaeensnudainnnsdaduldngmung

@santndaly)
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3.2.2.2 A Telstra Corporation Ltd v Hornsby Shire Council
afHusenlnsauuiauiledldudadidsnaaniasuiiaaiu
fldeygalifndualnsauuialuiud Wosnnmihenuwarussrsuiinnuinaisaty
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(FoNiisess0dl 62)
dunsassanlanfiidutssidiuinmdunat o U lnemaiuimdnnissefalinouluguuuumdeiilsigniu
%gmum%@'%’ﬂ‘mmi‘ﬁ'%ﬁadﬁﬂmﬁmimﬂ; P Stein, “A Cautious Application of the Precautionary Principle,”
Environmental Law Review Issue 1, 2000, p. 1 (4).

63 Alliance to Save Hinchinbrook v Delegate of the Chief Executive, Environmental Protection Agency
[2006] QSC 84. Faitiadedn mquamiﬁﬂuﬂﬁﬁ delifundnygRvesngrngliiommemdnnisseslineuls
warhiffuntygAifeafunhifasdeddudnnisdananliognadauds madafiuinbifivmmasesiufiazitade
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* Leatch v National Parks & Wildlife Service (1993) 81 LGERA 270.

* Ibid
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* Telstra Corporation Ltd v Hornsby Shire Council (2006) 67 NSWLR 256 (‘Telstra’).
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o A Deville and R Harding, Applying the Precautionary Principle, (Federation Press, 1997),
pp. 25-31, N de Sadeleer, Environmental Principles: From Political Slogans to Legal Rules, (Oxford University
Press, 2005), pp. 163-165, cited in op. cit. 66, [128]-[134].

% A Deville and R Harding, Applying the Precautionary Principle, (Federation Press, 1997),
pp. 31-37, cited in op. cit. 66, [140]-[141].

% op. cit. 4, p. 160, cited in op. cit. 66, [142)-[148).

" op. cit. 66, [150].
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" Ibid, [1691-{171].

"D Farrier “ Factoring Biodiversity Conservation into Decision-Making Processes : The Role
of the Precautionary Principle,” in R Harding and E Fisher (eds), Perspectives on the Precautionary Principle,
(Federation Press, 1999), p. 108. cited in op. cit. 66, [154].

" Ibid

" Ibid, [149].
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e 16 fquieu 2567, nanis “uannisdlesiuaaemily (Precautionary principle)” $uduinguszasd
VRINIA 5 UININTOUSNYUAZUIINTIANTT WANTETIBANMUANITUITZUR WA, 2558,
® Ysznalnedndunidnnuanasiidlofudl 28 wwieu 2560 Swiduainiends

PNMIATINTEIWAAUANSUTTI WA 2558 uaa JalisnananldindumsimdnnsaananundeygAnuiusnsel
Tuanuanas uadiBewiiuii uasiuniiansandsenauls; The United Nations Agreement for the Implementation
of the Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 relating
to the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks (adopted
4" August 1995, entered into force 11" December 2001) 2167 UNTS 3 (UNFSA) -

Article 5 General principles

“In order to conserve and manage straddling fish stocks and highly migratory fish stocks,
coastal States and States fishing on the high seas shall, in giving effect to their duty to cooperate
in accordance with the Convention :

...(c) apply the precautionary approach in accordance with article 6”

Article 6 Application of the precautionary approach

“1. States shall apply the precautionary approach widely to conservation, management

and exploitation of straddling fish stocks and highly migratory fish stocks in order to protect the living
marine resources and preserve the marine environment.

2. States shall be more cautious when information is uncertain, unreliable or inadequate.
The absence of adequate scientific information shall not be used as a reason for postponing or failing

to take conservation and management measures.”
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