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Abstract

The Constitution of the Kingdom of Thailand, B.E. 2560 (2017), Article 40,
recognizes the liberty to engage in an occupation, rendering any limitation on such freedom
impossible. However, the Constitution provides for exceptions, stating that restrictions on freedom
may be imposed through legal authority to maintain the security or economy of the country,
protect fair competition, prevent or eliminate barriers or monopoly, protect consumers,
regulate the engagement of occupation only to the extent of necessity, or for other public interest.
This reflects that Thailand has been influenced by modern liberal thinking, urging the state
to use its power to regulate economic activities to ensure businesses can enter a competitive
and fair market. This demand also includes transforming state-owned enterprises into private
companies and abolishing special privileges of private monopolies by transferring such authority
to regulatory organizations. Furthermore, properties of companies transformed from state-
owned enterprises, specifically the public services network, are required to provide opportunities
for other business entities to connect to the network efficiently and fairly. This concept is known
as the “Essential Facilities Doctrine”. This article examines this concept along with the public
economic law perspective, relevant Thai laws, and judgments of Administrative Courts of Thailand

related to essential facilities in the telecommunications industry.

Keywords : academic article, Essential Facilities Doctrine, neoliberalism, John Maynard Keynes,
Friedrich Hayek, constitutional law, administrative law, public economic law, competition law,
property law, right to property, liberty to engage in an occupation, freedom of competition,
services of general economic interest, public services network, interconnection, national broadcasting

and telecommunication commission, Administrative Court
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* Didier Linotte et al., Droit public économique, 2001, Paris : Dalloz, p. 17, Eric Oliva,
op. cit, pp. 20-21; Jean - Paul Valette, op. cit., pp. 22-25.

> Fredéric Bricaud et al,, Finances Publiques, 3" ed. : 2017, Paris : Armand Colin, pp. 462-463;
et Jean - Paul Valette, op. cit., p. 32; Pierre Esplugas - Labatut, le Service public, 57 ¢éd. : 2023, Paris : Dalloz,

p. 2.
¢ Sophie Nicinski, op. cit,, pp. 34-35.
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! Sophie Nicinski, op. cit., pp. 34-35; Pierre Delvolvé, op. cit., p. 268; Didier Linotte et al,
op. cit., pp. 25-26; Aurélien Baudu, op. cit., p. 100.

’ Jean - Luc Albert, Finances Publiques, 11° ed. : 2019, Paris : Dalloz, p. 73; Didier Linotte
et al, op. cit, pp. 57-58; Pierre Bauby, Service public, 2° éd. 2016, Paris : La Documentation francaise,
pp. 143-144.

? Jean - Paul Valette, op. cit., p. 73; Jean - Philippe Colson et al., Droit Public Economique,
6 éd.: 2012, Paris : LGDJ, pp. 340-344; Didier Linotte et al, op. cit, p. 27, Etienne Petit, Les indispensables
du droit public économique, 2019, Paris : Ellipses, p. 83.
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* Matthieu Thaury, Lecons de Droit public des activités économiques, 2011, Paris : ellipses,
pp. 20-21; Frédeéric Colin, Droit public économiques, 6° éd. : 2017, Paris : Gualino, pp. 161-162; Jean - Philippe
Colson et al., op. cit., pp. 122-123.

? CC, déc. n° 81-132 DC du 16 janvier 1982; CC, déc. n° 82-139 DC du 11 février 1982.

" ¢C, déc. n° 86-207 DC du 25 - 26 juin 1986.

" Jean - Paul Valette, op. cit., pp. 55-56; Etienne Petit, op. cit., p. 25; L’gﬁ]aﬁé 5\17\]3‘136,

NUAI 13995597 10, U. 68-69.
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# CE, Ass., 22 juin 1951 Daudignac.

% Jean - Yves Chérot, op. cit., pp. 70-71; Matthieu Thaury, op. cit., pp. 25-26; ﬂqwﬂj FEUUN,
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* Jean - Paul Valette, op. cit., pp. 57-58.
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* Frederic Colin, op. cit., pp. 185-187; Etienne Petit, op. cit., pp. 19-20.

* CE, 30 mai 1930, Chambre syndicale du commerce de détail de Nevers.

* Jean - Philippe Colson et al., op. cit., pp. 135-136; Matthieu Thaury, op. cit., p. 26.

*" pierre Delvolve, op. cit,, pp. 137-138; Héléne Hoepffner, Droit des contrats administratifs,
2° éd. : 2019, Paris : Dalloz, p. 263; Etienne Petit, op. dit., p. 20; #3wa TAlnswatl, §2auda 1033077 20, 1. 609.

* Francois Brenet, “La candidature des personnes publiques aux contrats de la commande
publique, la liberté du commerce et de Uindustrie et le principe d’égale concurrence,” La letter juridique
n°364 du 24 septembre 2009 : Marchés publics, pp. 3-4; Luca Volpi, Liberté de commerce et libre concurrence :
le contréle du juge administratif des interventions des personnes Opubliques, 2021, [Online], retrieved
from https://www.village-justice.com/articles/controle-juge-administratif,21105.html le 3 qumﬁuﬁ‘ 2566;
nawal HEUUIN, 979447 13995307 23, U. 136-140.
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* Pierre Esplugas - Labatut, le Service public, op. cit., pp. 3-6; Frédéric Colin, op. cit.,
pp. 224-227.

“ Benoit Delaunay, Droit public de la concurrence, 2% éd. 2018, Paris : LGDJ, pp. 451-452;
Aurore Laget - Annamayer, La régulation des services publics en réseaux Télécommunications et électricité,
2002, Paris : Bruylant, p. 181.

* |sabelle Crocq, Résgulation et réglementation dans les télécommunications, 2004,
Paris : Economica, p. 107.

46 Aurore Laget - Annamayer, op. cit,, p. 174; Laﬂa‘wé dﬁﬁlqa, mﬁlf?iamiaiﬂiqsdwdmﬂmmﬁm
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