@ M581539N5A1aUNATEY Tt 23 atudl 3 (Tuenou-Sunay) 2566 31

AsNATUIANSURAvRIRgUnATasluARNWINNEINUN1SNSZIINAzLIn
' v o o = d =~
mnmiazLaﬂﬂa%mﬂum‘smuqmLLazmn‘UQLLa : AnwndSeuiisulsandlng
uazuszmAgUu (nauf 1)
Standard to Determine Liability of Administrative Authorities for a Wrongful Act
arising from Regulatory Failure : A Comparative Study

between Thailand and Japan (Part 1)

*
ngmen Sstuml

SuunAnaile 30 WquAAL 2566
uilaunamdle 24 woednieu 2566

ADUSUUNAULELD 14 SUIAN 2566

UNANELD

al

n1sagiagseniinlun1smIvANLasMiULalaNYMEILANAINIINNTTAZLAY

' [
=

nantnlnenilegsiiedfAy ienenudemengdemelasutulagnaniinainnisnseyin

v o

yosyananawdaduenyy dreunasedhilidudnelminmnudsmelaenss usdudingan

Y Y

o

PuANLAzINTUQRANSNIRINTRenYUnailinAdsmY wagymilumsaiuauuasiiugu

)

IS a

Fudunsafideunasessiniinafiiadoudisuinlunisiiansaninag joaniiidenaiilola
uaeedls enuiiTadiuin meaelisaviedheunasestessuiinanmsaziasseviinfilumsenun
uazinfugua Adsivdninasinisiansananufuiiafidusauazuandisluannsdnisasias
sevtinilagmaly laglddnvndIsuiisundnngminewagimininvivesmalulssinalng
wazUszmagUuiisifuannuiuiinvesigainnisaziasdentilunisaiuauuazifugua

Wethlgnmsiumimdninasinmneadlunsinnsananusulinvessglunsaidananamsduuls

o

ANFENARY : ANUTURATDITT, avldln, N1sazaeRanT, MAIUANLAEIAULS

v

%
o a v a )

wilnuARUNATEItILIYNIT NANANYINgVINENYIYY e d1lTnITEuaIvINTg d1tnanu

A1aunAIag

voavIuavaNEIMNgNIY lnesiuAnaen e Anudasionandadiumidaluineunsgniguen

Inglallasveyen duumdunsérndsluninining deedr98uunasiiuvestoyannass



32 @ 1158715391N15ANaUNATY U7 23 atuft 3 (Tuensu-sunew) 2566

Standard to Determine Liability of Administrative Authorities for a Wrongful Act
arising from Regulatory Failure : A Comparative Study

between Thailand and Japan (Part I)

Abstract

Failure to perform regulatory functions is significantly different from failure
to perform other administrative functions. For regulatory failure, damage is usually caused
primarily by an action or omission of a third party—a private person. Administrative authorities
do not directly cause the damage; they have duties to regulate and oversee activities of that
private person but fail to do so. Moreover, administrative authorities often have a high degree
of discretion to decide when and how regulatory functions should be executed. As such,
this paper argues that the standard to determine liability of administrative authorities in the case
of regulatory failure should be different and stricter than that of failure to perform other
administrative functions. By comparatively examine existing laws and relevant court judgments
in Thailand and Japan regarding administrative authorities’ liability for regulatory failure,

this paper seeks to ascertain what the appropriate standard should be.

Keywords : sovernment liability, wrongful act, neglect of official duties, regulatory functions
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* The Constitution of Japan, Article 17 and State Redress Act, Article 1 paragraph (1).
" The Constitution of Japan, Article 17.
** Narufumi Kadomatsu, ‘Judicial Governance through Resolution of Legal Disputes?
A Japanese Perspective’ (2009) 4(2) National Taiwan University Law Review 141, p. 14.
 The Constitution of Japan
Article 17 Every person may sue for redress as provided by law from the State or

a public entity, in case he has suffered damage through illegal act of any public official.
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# State Redress Act, Article 1 paragraph (1).
? State Redress Act, Article 2 paragraph (1).
* State Redress Act
Article 1 (1) When a public employee who exercises the public authority of the State
or of a public entity has, in the course of their duties, unlawfully caused loss or damage to another
person intentionally or negligently, the State or public entity assumes the responsibility to compensate
therefor.

% Civil Code of Japan, Article 709.
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* Emi Matsumoto, ‘Tort Law in Japan’ in Bussini M and Sebok A (eds), Comparative Tort Law
(Edward Elgar Publishing 2015), pp. 365-366.
# State Redress Act, Article 1 paragraph (1).
% State Redress Act, Article 1 paragraph (2).
?" Civil Code of Japan
Article 709 a person that has intentionally or negligently infringed the rights or legally
protected interests of another person is liable to compensate for damage resulting in consequence.

% Supra note 24, pp. 365-366.
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? Joel Rheuben, ‘Government Liability for Regulatory Failure in the Fukushima Disaster :
A Common Law Comparison,” (2004) 23 Pacific Rim Law & Policy Journal 113, pp. 131-132.

* Ibid, p. 132.

> Hiroki Kawamura, ‘The Relation between Law and Technology in Japan : Liability for
Technology-Related Mass Damage in the Case of Minamata Disease, Asbestos, and the Fukushima Daiichi
Nuclear Disaster’ (2018) 30 (1) Contemporary Japan 3, p. 8.

* Supra note 29, p. 133.
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” Ibid, p. 134.

* Noriko Okubo, ‘Judicial Control Over Acts of Administrative Omission : Environmental
Rule of Law and Recent Case Law in Japan’ in Mauerhofer V (ed), Legal Aspects of Sustainable Development :
Horizontal and Sectorial Policy Issues (Springer 2016), p. 193.

» Supreme Court of Japan, 24 November 1989, 1986 (O) 1152
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% Supreme Court of Japan, 24 November 1989, 1986 (O) 1152
o Supra note 29, p. 138.
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* Ibid, p. 133.

? Supra note 29, p. 193.

0 Supra note 29, pp. 133-134.

" Supreme Court of Japan, 27 April 2004, 2001 (Ju) 1760
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h Supra note 29, p. 137.
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