170 @ 115815391N15ANAUNATY U7 24 atuft 1 (nTIAN-wwew) 2567

[

Fadanamsivinsinganuussnulymnisuaasanuvinnavaunilludyymisunasas
The declaration of intention to extinguish obligations by set-off

in Administrative Contract
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Abstract

Set-off operates as a means of extinguishing obligations in which both parties
are debtors and creditors of each other, and the amounts owed correspond. The legal effect
of set-off is that the obligations are discharged from both parties; therefore, it can be seen
that the extinguishment of obligations by set-off essentially depends upon the intentions
of both parties. The Administrative Court procedure recognizes the declaration of intention
by the parties in the form of specified reliefs sought by the plaintiff in a submission of a claim
or counter-claim. In addition, Administrative Court procedure also recognizes the declaration
of intention by the parties where there is no specified relief sought but the parties admit
or deny the matter of a certain fact or law in the pleading. In this latter case, the declaration
of intention clearly conveyed in the pleading is sufficient to be recognized by the court without
the need to submit a plaint or counter-claim. Consequently, the question regarding whether
the extinguishment of obligation by set-off in the Administrative Court proceeding can be
applied only when the parties file a plaint or counter-claim seeking a relief to set-off their
debt or not must be addressed.

This article examines Italian law regarding the extinguishment of an obligation
by set-off in a court proceeding which grants the court the power to ascertain the sum of
the debts and adjudicate by setting off those debts as requested by both parties without
the need to file a new case with the court. In other words, each party does not have to file
separate plaints to acquire the court judgments ascertaining the amount of debt and eventually
compensate each other accordingly afterward since the court can extinguish the obligations
by set-off. By examining Italian law regarding the extinguishment of obligation by set-off
in the court proceeding, this article aims to resolve some unsettled issues presented
in Thai Administrative Court procedure regarding the extinguishment of obligation by set-off
by the Court. The issues addressed in this article can range from the matter of the Court’s power
to determine any decree in the judement to the matter of Court fees in the case where
there is no separate plaint or counter-claim filed with the Court. Moreover, the most
prominent issue that this article aims to address is whether mere declarations from both
parties admitting that they owned certain debts to each other can be deemed as a specific
denial of the existence and amount of debts, which means that those debts are still in dispute

and not capable of being set off against each other. For Thai Administrative Court to be able
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to ascertain the amount of debts arising from an administrative contract and exercise a set-off
in judicial proceeding on debts that are still in dispute, it is argued in this article that the Court
can conduct the proceeding by identifying the issue for the parties to further submit explanations
recarding the debts incurred between parties and granting the parties the opportunities
to make a declaration of intention in the form of a supplementary plaint or counter-claim
seeking a decree for those debts in the judement. By doing so, the Court exercises its power
in accordance with the Administrative Court procedure, which enables the set-off in a judicial

proceeding to deliver justice to both parties and uphold the essence of the set-off principle.

Keywords : Italy, Set-off, administrative contract, right to claim, counter claim, Administrative

Court Procedure
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? Codice civile
Art. 1241. (Estinzione per compensazione) “Quando due persone sono obbligate 'una
verso altra, i due debiti si estinguono per le quantita corrispondenti, secondo le norme degli articoli
che seguono.”
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Art. 1242 (Effetti della compensazione) “La compensazione estingue i due debiti dal
giorno della loro coesistenza. Il giudice non puo rilevarla d’ufficio.

La prescrizione non impedisce la compensazione, se non era compiuta quando si e verificata
la coesistenza dei due debiti.”
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> Codice Civile

Art. 1243. (Compensazione legale e giudiziale) “La compensazione si verifica solo tra due
debiti che hanno per oggetto una somma di denaro o una quantita di cose fungibili dello stesso genere e
che sono ugualmente liquidi ed esigibili.

Se il debito opposto in compensazione non é liquid ma é di facile e pronta liquidazione,
il giudice puo dichiarare la compensazione per la parte del debito che riconosce esistente, e puo anche
sospendere la condanna per il credito liquido fino all’accertamento del credito opposto in compensazione.”
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* Codice Civile

Art. 1252, (Compensazione volontaria) “Per volonta delle parti puo aver luogo compensazione
anche se non ricorrono le condizioni previste dagli articoli precedenti.

Le parti possono anche stabilire preventivamente le condizioni di tale compensazione.”
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