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Abstract

An administrative case may involve a dispute in relation to an administrative
agency or a State official neglecting official duties required by the law to be performed
or performing such duties with unreasonable delay under Section 9 paragraph one (2)
of the Act on Establishment of Administrative Courts and Administrative Court Procedure,
B.E. 2542 (1999). Such case may be filed within ninety days as from the date the cause
of action is known or should have been known, or within the expiration of ninety days
as from the day the plaintiff made a request in writing to an administrative agency or
a State official for the performance of duties under the law and has not received a written
explanation from the administrative agency or State official or has received a written
explanation but such explanation is considered by the plaintiff to be unreasonable, under
Section 49 of the Act on Establishment of Administrative Courts and Administrative Court
Procedure, B.E. 2542 (1999). It is questionable whether that the plaintiff has to make
a request in writing to an administrative agency or a State official every time for the
performance of duties under the law. The concept of this written request to an administrative
agency or a State official derived from the concept of subjective public right in German
public law. Under the Code of Administrative Court Procedure (Verwaltungsgerichtsordnung
- VWWGO) a person may file for 2 types of actions or applications comparable to cases under
Section 9 paragraph one (2) of the Act on Establishment of Administrative Courts and
Administrative Court Procedure, B.E. 2542 (1999), namely enforcement action (Verpflichtungsklage)
and application for an injunction (Allgemeine Leistungsklage). In the case of enforcement
action, a plaint may be against a rejection to issue an administrative act (Versagungsgegenklage)
or an omission to issue an administrative act (Untatigkeitsklage). The rejection to issue
an administrative act is also an administrative act itself, therefore the enforcement action,
which requests for a court’s judgment to order for an issuance of the rejected administrative act,
requires an appeal of objection to be lodged in writing within one month after the rejecting
administrative act has been announced under Section 58, Section 70 and Section 74 of
the Code of Administrative Court Procedure. On the other hand, when an administrative
agency or a State official omits to issue an administrative act, the plaintiff may lodge
an enforcement action at any time in good faith after the expiry of three months after

the lodging of the application to carry out the administrative act under Section 75 of
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the Code of Administrative Court Procedure. In the same manner of the aforementioned
enforcement action, a request for a court’s judgment to order an issuance of omitted
administrative act, the plaintiff shall lodge an application for an injunction at any time

in good faith.

Keywords : neglect of duty, types of German administrative actions and applications, duration

of litigation, good faith
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2 &@35m1 vueie, se79, U. 69.
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2 U33,30 BRLLUR, 879Ua7 1Feassad 6, u. 115.

2 459,30 AaPZAUR, 19879, 1. 115,

> Konrad Redeker et al., supra note 7, § 42 Rn. 32-33.

“ Friedhelm Hufen, Verwaltungsprozessrecht, 8. Aufl., (Mtinchen: C.H. Beck, 2011), § 17
Rn. 1-7.

*’ Friedhelm Hufen, ibid., § 16 Rn. 1-3.

?8 Konrad Redeker et al., supra note 7, § 42 Rn. 27.
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# Konrad Redeker et al,, ibid., § 42 Rn. 27.
5w Urulv, §29uaa 1Fae5307 4, U. 73,
*! Michael Funke-Kaiser in Johann Bader et al., Verwaltungsgerichtsordnung, 6. Aufl.,

(Heidelberg: C.F. Miller, 2014), § 68 Rn. 41.
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Y9ua35luLdsu (Bayern: Gesetz zur Ausfiihrung der Verwaltungsgerichtsordnung — BayAGVWGO) ﬁﬁﬂﬁﬂﬁgﬁu
BnLENILa7 in Andreas Glaser in Klaus F. Garditz (Hrsg.), Verwaltungsgerichtsordnung (VwGO), 2. AufL., (Kaln:
Carl Heymanns, 2018), § 68 Rn. 38; ﬂ'1iﬁuﬁwﬂuwmfmﬁﬂﬂﬂmuﬂizmﬂa‘hﬁfﬂmaﬂ%’guumgﬁ' 399 UaNINET
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% Andreas Glaser in Klaus F. Garditz (Hrsg.), ibid., § 68 Rn. 45.

* Andreas Glaser in Klaus F. Garditz (Hrsg.), ibid., § 68 Rn. 46.

» Shns Urilv, §29uda 1Fees307 4, U, 72,

% Konrad Redeker et al., supra note 7, § 75 Rn. 1.

1 36ns Uulvy, 999687 13995597 4, . T4,
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% Konrad Redeker et al., supra note 7, § 75 Rn. 1.

% Konrad Redeker et al,, ibid., § 75 Rn. 15.

% Konrad Redeker et al,, ibid., § 75 Rn. 15a.

M gredemulaniu UsA tnwunsng, “wé’ﬂq%%mﬁa‘mé’ﬂmm%aé’mél,l,axmmii'mﬂa”,
DUATHUNTETIVULNEIAN f5.audnm FaUNUS, (2526).

“ ywsdud Beayndade, “vdnaaialussuungrane”, 9097 U9 10 atuil 6 (ngainneu-
5u11AYN 2556), W. 51-52.

> Konrad Redeker et al., supra note 7, § 75 Rn. 15.

“ gans Ulvy, 999ua9 195507 4, W. 77.
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* Wolf-Rudiger Schenke, Verwaltungsprozessrecht, 16. Aufl., (Heidelberg: C.F. Muiller, 2019),
Rn. 363, 704.

% Friedhelm Hufen, Verwaltungsprozessrecht, 11. Aufl., (Minchen: C.H. Beck, 2019),
Teil 2 § 6 Rn. 16.

a7 Wolf-Rudiger Schenke, supra note 45, Rn. 363, 704.

8 Wolf-Rudiger Schenke, ibid.
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Bader, Johann, Michael Funke-Kaiser, Thomas Stuhlfauth, und Jérg von Albedyll.
Verwaltungsgerichtsordnung. 6. Aufl., Heidelberg: C.F. Muller, 2014.

Ernst, Christian, und Jorn Axel Kdmmerer. Falle zum Allgemeinen Verwaltungsrecht.
3. Aufl., Munchen: Vahlen, 2016.
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Heymanns, 2018.
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Hufen, Friedhelm. Verwaltungsprozessrecht. 11. Aufl.,, Minchen: C.H. Beck, 2019.
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2556.
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5111AN 2556).
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